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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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Abstract.
There is no health without mental health. The rich links between 

mind, body and the environment have been well-documented for 
decades. As the third decade of the millennium begins, nowhere 
in the world has achieved parity between mental and physical 
health and this remains a significant human development 
challenge. An important message within that collective failure is 
that without addressing human rights seriously, any investment 
in mental health will not be effective. Attacks on universal 
human rights principles threaten the physical, political, social, 
and economic environment, and actively undermine the struggle 
for positive mental health and well-being. Mental health 
systems worldwide are dominated by a reductionist biomedical 
model that uses medicalization to justify coercion as a systemic 
practice and qualifies the diverse human responses to harmful 
underlying and social determinants (such as inequalities, 
discrimination, and violence) as “disorders” that need treatment. 
In such a context, the main principles of the Convention on the 
Rights of Persons with Disabilities are actively undermined 
and neglected. This approach ignores evidence that effective 
investments should target populations, relationships, and other 
determinants, rather than individuals and their brains. How that 
dominance is overcome requires transformative human rights 
action. However, action that focuses only on strengthening 
failing mental health-care systems and institutions is not 
compliant with the right to health. The locus of the action 
must be recalibrated to strengthen communities and expand 
evidence-based practice that reflects a diversity of experiences. 
Such community-led recalibration enables the necessary social 
integration and connection required to promote mental health 
and well-being more effectively and humanely.

Key words. Mental health, mental disorder, rights and 
freedoms of a person, restriction of rights and freedoms, 
providing psychiatric care, criminal proceedings, pre-trial 
investigation, procedural preventive measures, compulsory 
medical measures.
Formulation of the problem.

The right to mental health is best enabled through the 
convergence of human rights and health determinants, where 
research and action on the structural, political, and social 
determinants of distress, including poverty, inequality, 
discrimination, and violence, are considered vital. There is thus 
a need for more nuanced research in the field and a resource 
shift from the dominance of a biomedical paradigm towards the 
social sciences, emphasizing interdisciplinarity, intersectionality 
and the role of contextual factors. The biomedical approach to 
mental health conditions still has an important role to play, but 

it must be understood as one of many complex pieces in the 
rights-based transformation ahead.

A person as an individual, a member of human society, a 
citizen, a participant in civil, political, and social processes in 
developed rule-of-law states has a fairly high level of normative 
guarantees of a number of important rights and fundamental 
freedoms granted to him or her and ensured by the state. At the 
same time, there are many negative manifestations in modern 
society that can weaken or even neutralise the effectiveness of 
the proclaimed constitutional and internationally recognised 
principles of respect, recognition, and observance of human 
rights. The reasons that cause or complicate the overcoming of 
such negative factors may be social upheavals, including external 
interference in the life of a particular country. A vivid example 
of this is Russia's unprovoked large-scale military aggression 
against an independent neighbouring state, which led to massive 
deaths of civilians and combatants from both warring sides, 
numerous destructions of industrial and residential facilities, 
transport infrastructure, and forced relocation of residents of the 
occupied and frontline areas to other regions of the country and 
even abroad. 

That is why today, more than ever, the issues of proper 
protection of the rights and personal interests of a person, which 
must be ensured by constitutional provisions and laws, bylaws 
and departmental normative acts developed on their basis, are 
relevant in Ukraine. The mental sphere of a person should 
also have appropriate legal protection, and interference with 
it is prohibited without the consent of the person. The issues 
of providing adequate medical care to people who show signs 
of mental disorders, the problems of legislative regulation of 
responsibility for socially undesirable consequences of their 
actions, temporary short-term or even quite long restrictions 
of their individual constitutional, some civil and citizen rights 
are quite complex and require close attention and respectful 
attitude from both state structures, officials of various levels, 
law enforcement bodies and the courts, as well as from society 
in general and individual citizens. 

Objective: The author substantiates the expediency and 
legitimacy of temporary restriction of certain rights and 
freedoms of a person with mental health problems and who is 
suspected of committing a criminal socially dangerous act based 
on the analysis of current Ukrainian legislation and regulations 
of individual states, as well as national and foreign criminal 
justice practice. 

Findings: The article discusses the problematic issues of 
protection of fundamental rights and freedoms of persons with 
mental disorders or suffering from mental illnesses who have 
come to the attention of law enforcement agencies and courts. 
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Based on the analysis of legislation of certain states, as well as 
national and foreign judicial practice, the author substantiates 
the expediency and legitimacy of temporary restriction of certain 
rights and freedoms of a person with mental health problems and 
who is suspected of committing a criminal socially dangerous 
act. It is argued that a decision to restrict the rights and freedoms 
of such a person may be made exclusively by a court at the 
request of pre-trial investigation authorities and on the basis of a 
relevant medical opinion. Attention is drawn to the peculiarities 
of conducting and completing criminal proceedings on imposing 
compulsory medical measures on a person.
Materials and Methods.

The study of observing the rights of persons with mental 
illness involves a multidisciplinary approach that encompasses 
legal, ethical, medical, and social perspectives. Here's a 
methodology that could be employed: Literature Review: Begin 
by conducting a comprehensive review of existing literature, 
including academic research, legal frameworks, international 
conventions, and reports from governmental and non-
governmental organizations, focusing on the rights of persons 
with mental illness. This review will provide a foundation for 
understanding key concepts, legal principles, and debates in the 
field. Legal Analysis: Examine national and international legal 
frameworks governing the rights of persons with mental illness, 
including mental health laws, disability rights legislation, 
human rights conventions, and case law. Analyze the extent to 
which these laws protect the rights of individuals with mental 
illness and identify gaps or areas for improvement. Quantitative 
Analysis: Utilize quantitative research methods to collect and 
analyze data on the implementation of mental health laws, 
policies, and practices in a specific jurisdiction or context. This 
may involve surveys, interviews, or structured observations 
to assess compliance with legal standards and the impact on 
individuals' rights. Qualitative Research: Employ qualitative 
research methods, such as focus groups, case studies, or in-
depth interviews, to explore the experiences, perspectives, 
and needs of persons with mental illness, as well as their 
families, caregivers, and mental health professionals. This 
qualitative data can provide insights into the lived experiences 
of individuals and inform policy and practice. Comparative 
Analysis: Compare the rights of persons with mental illness 
across different jurisdictions, taking into account variations 
in legal frameworks, cultural norms, and healthcare systems. 
Identify best practices and lessons learned from other countries 
that may be applicable to the context under study. Policy 
Recommendations: Based on the findings of the study, develop 
policy recommendations aimed at promoting and protecting the 
rights of persons with mental illness. Advocate for legislative 
reforms, policy changes, and interventions that uphold human 
rights principles, enhance access to mental health services, and 
combat stigma and discrimination.

By employing a rigorous methodology that integrates legal 
analysis, ethical reflection, empirical research, and stakeholder 
engagement, researchers can contribute to the advancement of 
knowledge and the protection of rights for persons with mental 
illness.

The current state of studying the problem.
In a scientific article on the topic: «Patterns of Mental Health 

Service Contacts for Young People Deemed Eligible for 
Court Diversion» the authors found the past research suggests 
that diverting young people away from the criminal justice 
system and into mental health services can reduce subsequent 
reoffending, but the impact of such programs on the rates of 
timely mental health service contact are largely unknown. In 
this study, we examined a sample of 523 young people who 
were deemed eligible for mental health diversion between 
2008 and 2015. Around half (47%) of these young people were 
granted diversion by a Magistrate. Overall, the levels of timely 
mental health service contact after court finalization, even for 
those who were granted diversion, appeared low given that the 
purpose of diversion is to facilitate such contact for all those 
diverted. Specifically, only 22% of those who were granted 
community-based diversion and 62% of individuals granted 
inpatient-based diversion had mental health service contact 
within 7 days of court finalization. Rates of health contact 
were much lower for those who were not granted either type of 
diversion (8% and 23%, respectively). Diversion was associated 
with a significant reduction in reoffending rates, but the impact 
of early mental health service contact was less clear. There 
is a need to understand the reasons why many young people 
are not accessing appropriate mental health services following 
diversion in order to improve outcomes and fully realize the 
intended benefits of mental health court diversion [1-4].

In a scientific article on the topic: «Psychiatric Illness and 
Criminality» the authors Noman Ghiasi, Yusra Azhar, and 
Jasbir Singh found the to break the links between mental 
illness and criminality requires an inter-professional team of 
psychiatrists, social workers, and patient advocates to detect and 
reduce or eliminate risk factors that lead persons with mental 
illness to commit a crime. This team approach includes a multi-
tiered system that would identify at-risk patients early on and 
provide resources to prevent situations that bring the persons 
with mental illness in contact with the criminal justice system 
such as medical non-compliance and lack of food and shelter. 
For those individuals already inside the criminal justice system, 
there needs to be a targeted approach that includes rehabilitation, 
education, and empowerment. Finally, a concerted effort is 
required to educate the public at large and those in the criminal 
justice system, in particular, to dispel misperceptions and 
prevent mischaracterization, mislabeling of criminals as persons 
with mental illness and vice versa [5].

In a scientific article on the topic: «Associations between 
antipsychotics and risk of violent crimes and suicidal behaviour 
in personality disorder» the authors found the primary outcomes 
were violent crime suspicions (also described as violent crimes/
criminality in this paper) and suicidal behaviour. Data on 
suspected crimes were extracted from the Administrative System 
of the National Police including data on all crimes with the dates 
of the suspected crimes reported to police, also including those 
not pursued after being reported. A suspected crime follows an 
initial investigation where a decision is made to pursue a charge. 
The outcome of suspected crimes instead of convictions is more 
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sensitive as a proportion of such suspicions are dropped on the 
basis of offenders’ mental health concerns [6].

In a scientific article on the topic: «Depression and violent 
crime: is there a relationship?» the authors found a statistically 
significant association between depression and violent crime, 
with an effect size even stronger than that found between 
depression and self-harm. However, implications for changes 
in clinical practices and guidelines are still limited, since 
generalisability of findings is restricted to patients with more 
severe symptoms living in a high-income population with low 
level of criminality. Furthermore, possible impact on self-
stigma and public stigma still strongly associated with mental 
illness, including depression, need to be evaluated in order to 
modify guidelines [7].

Evaluation of the minimum age for consent to mental health 
treatment with the minimum age of criminal responsibility in 
children and adolescents: a global comparison the authors 
Mona Noroozi, Ilina Singh and Mina Fazel investigated 
analysis demonstrates the non-uniformity of CAMH policies 
internationally, as only a few of the countries in Groups 
A–C had established consistent age markers for competency 
for both criminal responsibility and mental health consent. 
The maintenance of different legal thresholds for the age of 
medical and legal consent within a majority of countries is not 
aligned with the emerging evidence-base for the development 
of moral judgement, decision-making and responsibility.6 
32 Responsibility for a crime requires an individual to have 
the capacity to make moral judgments, to understand social 
and legal norms and to weigh risks and consequences both 
for themselves and for others.47 Responsibility for medical 
decision-making requires the capacity to understand and to 
weigh information about the risks and benefits of a procedure 
and to engage in a reasoned decision-making process. While 
criminal responsibility entails another set of evaluative criteria, 
such as intent and motivation, the first order decision-making 
competencies in criminal acts and in medical decision-making 
are arguably sufficiently similar to warrant closer examination 
of the globally widespread differences in MACR and MAMHC 
legislation. We suggest this examination is particularly 
important in the context of mental health treatment, where the 
benefits of early intervention to treatment are significant and the 
barriers to accessing services are already high [8].
Results and Discussion.

Medical aspects the problems of ensuring the rights of persons 
showing signs of mental disorders are the most social in terms of 
their subject matter, research methodology and implementation 
practice. This is due to the peculiarities of patients in practical 
psychiatry, the difficulties of psychiatric diagnosis of altered 
mental states and the wide range of mental disorders diagnosed 
by specialists: from borderline (related) adaptation disorders 
with signs of early dementia to severe chronic psychosis and 
profound dementia. In some cases, psychiatrists deal with the 
diagnosis of conditions of practically healthy people in terms of 
the risk of developing a mental illness or simulating the latter as 
a conscious image of non-existent signs of mental disorder. The 
importance of solving such problems increases significantly 
if a person finds himself or herself in a situation that requires 

a criminal law solution. This may be the case when a person 
with signs of mental health disorders becomes a participant in 
criminal proceedings as a suspect, victim or even a witness, 
which necessitates a clear definition of their procedural status.

It is worth noting that there is a risk of an expanded 
interpretation of mental pathology, overdiagnosis of mental 
illness, mechanical transfer of clinical assessments and terms 
to the multiplicity of variants of individual personality and 
behaviour of an individual in unusual or even seemingly simple 
situations. In the context of the variability of clinical concepts 
and diagnostic criteria for mental states, the danger of not only 
erroneous judgements, but also deliberate distortions of reality, 
and the establishment of incorrect conclusions by psychiatric 
experts under the pressure of social circumstances or subjective 
bias, is growing. The cost of such an expert error in criminal or 
even civil proceedings can be prohibitive. That is why forensic 
psychiatric diagnostics has a clearly defined legal aspect, which 
subordinates this activity to certain rules that guarantee, on the 
one hand, the rights of the individual, and, on the other hand, 
the scientific validity of the psychiatric opinion. The formal side 
of this activity is provided for by criminal and civil procedural 
legislation, and the principles of forensic psychiatry should help 
protect the rights of mentally ill persons who have committed 
socially dangerous acts or have been involved in criminal 
proceedings as a suspect, victim, witness or participated in 
the commission of a transaction [9]. At the same time, the 
existing mental illness or pathological mental conditions make 
it difficult for a person to socially adapt, cause disturbances in 
their behaviour, create a risk of committing dangerous actions or 
omissions not caused by the situation, which can cause physical 
harm to both the person and others, and lead to material damage.

Thus, the interests of each mentally ill person or person with 
mental health problems, as well as the state, society, and each 
of its citizens, require legal protection. The contradictory 
nature of this requirement stems from the existing divergence 
of personal and public interests. But this does not mean that 
they are completely and absolutely opposed. The general 
moral basis on which any medical and legal science, including 
psychiatry, criminal law, criminal procedure, forensics, and 
psychiatric and legal practice, is based is the recognition of 
human life and health as the highest social value. Preserving the 
life and health (including mental health) of every person is in 
the interests of the individual, society, and the state as a whole. 
Such circumstances necessitate the legislative establishment 
of certain social restrictions for persons with mental disorders. 
However, the size and nature of such restrictions should 
correspond to the nature and severity of mental disorders, the 
type and degree of social danger of a mentally ill person. At 
the same time, it should always be borne in mind that in any 
case, the rights, and freedoms of a person with signs of mental 
disorders remain inalienable and are subject to comprehensive 
protection by the state and its bodies.

Legal aspects. An important achievement of legal and 
psychiatric thought in modern Ukrainian society is the 
legislative recognition of the presumption of mental health, 
proclaimed in Article 3 of the Law of Ukraine "On psychiatric 
care", according to which every person is considered to be 
free of mental disorder until the presence of such a disorder is 
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established on the grounds and in the manner prescribed by this 
Law and other laws of Ukraine (Law of Ukraine "On psychiatric 
care" [10]. Persons who may have signs of mental disorders, 
and even those who are provided with psychiatric care, are 
endowed with the rights and freedoms provided for by the 
Constitution and relevant other laws and by-laws of Ukraine. 
Restriction of their rights and freedoms is allowed only in cases 
provided for by the Constitution of Ukraine and in accordance 
with the requirements of the laws of Ukraine. One of such 
important rights of a person that may be restricted is his/her 
right to protection of his/her personal data. 

According to the Law of Ukraine "On personal data 
protection", personal non-property rights to personal data that 
every individual has are inalienable and inviolable (Article 8). 
Personal data may be classified as confidential information 
about a person by law (Article 5) (Law of Ukraine "On personal 
data protection", 2010) [11]. It should be borne in mind that 
the diagnosis of a mental disorder established for a particular 
person and recorded in the relevant documents as such reflects 
personal data about a particular person and has a distinct 
social and ethical burden. Today, unfortunately, many people 
associate psychiatry with the inevitable restriction of patients' 
freedom or with repressive measures that can be applied to 
patients. In psychiatry, there is even talk of the "stigma of 
mental illness" as a kind of mark, the main aspects of which are 
considered to be the singling out of a person with a psychiatric 
diagnosis from other members of society as a deviant, abnormal 
and socially potentially dangerous person, with the attribution 
of negative everyday perceptions of the mentally ill to them. 
This leads to further discrimination against mentally ill people 
in society. Stigma is a social symptom of mental illness, an 
ontological difference between mentally ill and healthy people. 
Sometimes it even comes down to a socio-cultural ban on 
certain relationships in society, which prevents a person with 
mental health problems from adapting to certain desirable and 
meaningful living conditions. 

On the other hand, the possibility of direct or indirect coercion 
that can be applied to a mentally ill person creates a frightening 
aura around psychiatry as a branch of medicine, causes public 
distrust not only of persons with mental disorders, but also of 
psychiatrists, and this causes a natural desire to protect oneself 
from psychiatric interference in one's personal life. Therefore, 
the task of the legislation that regulates the procedure for 
interference in the mental sphere of a person, involves the 
restriction of his or her rights and regulates the behaviour of 
persons with mental health problems is to minimise coercion to 
the limits determined by medical necessity. This should serve 
as a guarantee of ensuring the observance of human rights and 
personal interests. At the same time, Article 6 of the Law of 
Ukraine "On psychiatric care" establishes confidentiality of 
information about the state of mental health of a person and the 
providing of psychiatric care (Law of Ukraine "On psychiatric 
care", 2000) [10]. This means that the right to receive and use 
confidential information about the state of mental health of a 
person and the providing of psychiatric care to him/her has 
the person himself/herself or his/her legal representative. It is 
allowed to transfer such information without the consent of the 

person or without the consent of his or her legal representative 
only for the following purposes: organising the providing of 
psychiatric care to a person suffering from a serious mental 
disorder; conducting a pre-trial investigation or a court hearing 
of criminal proceedings - at the written request of an investigator, 
prosecutor, investigating judge or court.

Equally important is the establishment of the principles of 
psychiatric care, which in Ukraine recognise the legality, 
humanity, respect for human and civil rights, voluntariness, 
accessibility, and compliance with the current level of scientific 
knowledge, the need for and sufficiency of treatment measures 
with minimal social and legal restrictions. The last of these 
principles - minimum social and legal restrictions - is directly 
related to the application of such restrictions in criminal 
proceedings. That is why the legal provisions of the criminal 
and criminal procedure legislation of Ukraine and departmental 
bylaws regulating the procedure for conducting forensic 
psychiatric examination, if they establish regulations that may 
affect the rights and interests of persons showing signs of mental 
disorders, must necessarily take into account the need to ensure 
not only the basic constitutional rights and freedoms of man and 
citizen, but also the basic principles of psychiatric care.

In psychiatry, obtaining a patient's consent to any medical 
intervention in the area of their health, in particular, 
hospitalisation, prescription of treatment or research, is 
considered in several aspects. First of all, information about the 
disease, the significance of the clinical symptoms, regarding 
plans, prognosis of the duration of treatment and associated 
risks, etc. are considered to be information of ethical and legal 
significance. From this perspective, an individual's informed 
consent is a legal right of competent patients, and therefore their 
consent must be voluntary, conscious, obtained without threats 
and violence, and refusal to receive the proposed psychiatric 
care should not affect the patient's situation. However, certain 
aspects of the right of persons with mental disorders to refuse 
psychiatric care are linked to the problem of their responsibility 
for socially dangerous acts. That is why the voluntariness of 
receiving psychiatric care as one of its principles has certain 
legislative restrictions. For example, in accordance with 
the provisions set out in Art. 14 of the Law of Ukraine "On 
psychiatric care", a person suffering from a mental disorder 
may be hospitalised by a psychiatrist's decision to a psychiatric 
institution without his/her informed consent or without the 
consent of his/her legal representative, if his/her examination 
or treatment is possible only in a hospital setting and if the 
person is diagnosed with a serious mental disorder, as a result of 
which he/she commits or reveals real intentions to commit acts 
that pose an immediate danger to him or others, or is unable to 
independently meet his basic life needs at a level that ensures 
his life's activity. The same law (Article 19) provides for the 
possibility of applying, prolonging, changing, or terminating 
the use of compulsory medical measures without the person's 
consent. At the same time, the fact that the requirements of Article 
16 of the said law require the head of a psychiatric institution 
to immediately notify family members, other relatives, or their 
legal representative of a person's involuntary hospitalisation in 
a psychiatric institution should be considered a manifestation 
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of concern for the observance of human rights. If there is no 
information about them or their place of residence, the internal 
affairs authorities at the place of residence of the person are 
obliged to inform the person about the hospitalisation (Law of 
Ukraine "On Psychiatric Care", 2000) [10]. The rights, freedoms 
and legitimate interests of a person in need of compulsory 
medical measures are protected by the relevant criminal and 
criminal procedural norms, which set out the grounds, types, 
procedure for the application of compulsory medical measures, 
the special order of criminal proceedings in this category during 
pre-trial investigation and court proceedings, the basic rights 
and obligations of participants in criminal proceedings and, 
separately, the rights of a person with signs of mental disorders.

The current legislation of Ukraine provides for the possibility 
of applying by the court not only compulsory medical measures 
related to the determination of mental health problems or 
damage to the mental sphere, but also compulsory treatment for 
diseases of other etiologies. Compulsory treatment of a person 
for an illness that does not affect a person's mental health also 
to some extent violates the principles of voluntary medical care 
and is a manifestation of a temporary restriction of a person's 
rights and freedoms, and therefore is carried out only on the 
basis of a substantiated court decision. In accordance with 
the provisions of Article 96 of the Criminal Code of Ukraine, 
compulsory treatment may be imposed by a court, regardless 
of the punishment imposed, on persons who have committed a 
crime (criminal offence) and have a disease that poses a threat 
to the health of others. To confirm that a person has a certain 
disease, it is sufficient for the court to obtain a relevant medical 
report. Such compulsory treatment is carried out at the place of 
serving a sentence of deprivation or restriction of liberty or in 
special medical institutions in case the perpetrator is sentenced 
to another type of punishment. Danger to the health of other 
persons is posed by diseases classified as socially dangerous 
diseases by the Fundamentals of Ukrainian legislation on 
healthcare, which, according to the provisions of Article 53 of 
the Fundamentals, include tuberculosis, mental illness, venereal 
diseases, AIDS, leprosy, chronic alcoholism, drug addiction. 
The legislator does not consider the consequences of any disease 
on the person sentenced to punishment, who may be subject to 
compulsory treatment. However, if it is a case of the established 
presence of a mental illness, its consequences should not affect 
the ability or the full extent of the convicted person's ability to 
understand or control their actions (inaction) both during the 
commission of a criminal offence and at the time of sentencing 
and appointment of compulsory treatment. The procedure for 
hospitalisation and compulsory treatment of patients with such 
diseases is established by law, and the provision of compulsory 
medical care, although associated with the commission of 
socially dangerous acts by a person, criminal proceedings, and 
the imposition of a sentence for a criminal offence by a court, is 
not considered to be compulsory medical measures.

The following measures cannot be applied to a person in 
respect of whom compulsory medical measures are envisaged 
or the issue of their application is being considered: personal 
commitment, personal guarantee, pledge, house arrest, detention, 
as well as temporary detention as a preventive measure. It is 

believed that a person's current mental state deprives him or her 
of the ability to understand the essence, meaning and purpose 
of such procedural coercive measures. They can only be 
subjected to preventive measures whose purpose and grounds 
are determined by the nature and characteristics of the person's 
mental state, such as transferring them to the care of guardians, 
adult close relatives or family members with mandatory medical 
supervision or placing them in a psychiatric institution in 
conditions that exclude their dangerous behaviour in view of 
their mental state. Such preventive measures are applied only 
by the court and from the moment the fact of mental disorder 
or existing mental illness is established, if the person's stay 
without appropriate supervision by third parties may harm 
the interests of criminal proceedings or cause damage to the 
person or other people or enterprises, institutions, etc. If, prior 
to the diagnosis of a person's mental health condition during 
the pre-trial investigation in the general procedure, such a 
suspect was subject to any preventive measure under Article 
176 of the CPC of Ukraine, the investigator or prosecutor, 
when deciding to change the pre-trial investigation procedure, 
must immediately consider cancelling or replacing it with an 
appropriate preventive measure under Article 508 of the CPC 
of Ukraine. The application of the changed preventive measures 
is carried out in a general and appropriate manner for each of 
them. At the same time, for persons whose preventive measure 
was chosen to be detention, the prosecutor or investigator, in 
agreement with the prosecutor, must request the court to impose 
a preventive measure of placing the person in a psychiatric 
institution with detention in conditions that exclude his or her 
dangerous behaviour.

The special procedure for the termination of pre-trial 
investigation of criminal proceedings on the application 
of compulsory medical measures is that such proceedings 
can be terminated only in two clearly defined forms: either 
by closing them or by filing a petition for the application of 
compulsory medical measures by the court. The provision of 
medical care to persons to whom compulsory medical measures 
have been applied by a court is carried out in accordance 
with departmental rules established by the "Procedure for the 
application of compulsory medical measures in psychiatric 
institutions to persons suffering from mental disorders and who 
have committed socially dangerous acts", approved by Order 
of the Ministry of Health of Ukraine of 8 October 2001 No. 
397 (On Approval of Regulatory Documents on Certain Issues 
Concerning the Application of Compulsory Medical Measures 
to Persons Suffering from Mental Disorders, 2001) [12]. The 
purpose of these measures is to protect the rights of such 
persons, their mandatory treatment, and to prevent them from 
committing any socially dangerous acts.

It is important to note that in Ukraine, the requirements of not 
only Article 19 of the Law of Ukraine "On Psychiatric Care", 
but also the normative provisions of the national criminal and 
criminal procedure legislation, indicate that the application, 
change or termination of compulsory medical measures to 
persons suffering from mental illness and who have committed 
socially dangerous acts or have fallen ill after committing them, 
is exclusively a judicial procedure. However, it should be borne 
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in mind that compulsory medical measures are applied to a 
particular person only if there is evidence of the public danger 
of that person at the time the court makes a decision on the 
application of such measures. 

International legal aspects. Today, the application of 
compulsory medical measures to persons suffering from mental 
disorders is provided for in the legislation of most countries. 
The compulsory treatment of mentally ill criminals is provided 
for in international legal acts. For example, the Standard 
Minimum Rules for the Treatment of Prisoners, adopted at the 
First United Nations Congress on the Prevention of Crime and 
the Treatment of Offenders (Geneva, 30 August 1955), provide 
that persons who are recognised as mentally ill should not be 
imprisoned and that measures should be taken to transfer them 
to institutions for the mentally ill as soon as possible. Prisoners 
suffering from other mental illnesses or disabilities should be 
placed under supervision and treated in special institutions 
under the guidance of doctors. At the same time, prison medical 
services should identify all physical and mental disabilities of 
prisoners and take care of their treatment, and such prisoners 
should be under special medical supervision during their stay 
in prison (UN Standard Minimum Rules for the Treatment of 
Prisoners, 1955) [13].

The Principles for the Protection of Mentally Ill Persons, 
approved by the UN General Assembly on 17 December 1991, 
state that all persons suffering from or presumed to be suffering 
from mental illness shall be treated humanely and with respect 
for the inherent dignity of the human person, and that in respect 
of persons who have committed acts prohibited by criminal law 
and are detained in the course of a trial or investigation, if they 
are presumed or established to be suffering from mental illness, 
the general principles of protection shall be applied in full with 
the following minimum requirements, necessary changes and 
exceptions in the circumstances that will not prejudice their 
rights  Provisions of domestic law may authorise a court or other 
competent authority, on the basis of an independent medical 
opinion, to order the placement of such persons in psychiatric 
institutions for isolation for the purpose of providing psychiatric 
care. The confidentiality of information concerning such persons 
must be respected (Principles for the Protection of the Mentally 
Ill and the Improvement of Mental Health Care, 1991) [14].

At the same time, the legislation of the Republic of the United 
States of Brazil, in particular § 1 of Art. 22 of the Criminal 
Code, provides for the possibility of mitigation by the court of 
punishment in the range of one to two thirds of the sanction 
of the relevant article of the criminal law in respect of persons 
who, due to mental disorders, could not fully understand the 
criminal nature and consequences of their act or make decisions 
independently in accordance with such understanding (Criminal 
Code (Decree-Law No. 2.848 of 07.12.1940, as amended by 
Law No. 14.344 of 24.05.2022), Brazil) [15]. 

In the vast majority of cases, national legislative norms consider 
compulsory medical measures as a type of other criminal law 
measures, but in some countries, for example, in the People's 
Republic of China, France, Japan, and the Republic of Korea, 
such measures are not included in criminal law institutions and 
are applied within the framework of civil or administrative law 
rather than criminal law.

Conclusions.
The issue of compulsory medical measures is controversial in 

the criminal science of many countries. In some of them, these 
measures are an alternative punishment and have a criminal 
nature. This feature is inherent, for example, in the criminal 
law of Switzerland. When the court imposes such measures, it 
adheres to the principle of proportionality, which means that the 
court imposes an equivalent compulsory measure in accordance 
with the crime committed by the sick person.

The need to ensure the rights of persons showing signs of 
mental disorders determines the procedural features of criminal 
proceedings on the application of compulsory medical measures. 
They include: mandatory and full pre-trial investigation 
and certain rules on the procedure for its implementation 
and identification of participants in such investigation; 
mandatory establishment of certain circumstances related to 
the commission of socially dangerous acts and involvement 
in their commission of a particular person who has signs of a 
mental disorder present at the time of the pre-trial investigation 
or in the past; mandatory involvement of an expert for forensic 
psychiatric examination; possibility of consolidation and 
selection of materials of criminal proceedings during pre-trial 
investigation carried out in a special manner; special procedure 
for completion of pre-trial investigation; special procedure for 
trial and certain requirements for court rulings; establishment 
of a court procedure for extension, change or termination 
of compulsory medical measures; possibility of resumption 
of criminal proceedings after termination of application of 
compulsory medical measures.

Persons suffering from mental illness in Ukraine have the 
same rights and freedoms as citizens of other states and can use 
them to the fullest extent. The fact that such persons come to the 
attention of law enforcement agencies or courts does not deprive 
them of the opportunity to fully exercise their rights in person 
or with the assistance of others. Certain cases of temporary 
restriction of such rights are solely due to the peculiarities of the 
course of the disease and the mental state of the patient caused 
by it and are based solely on the provisions of the relevant laws 
of Ukraine. Compliance with these laws is the responsibility 
of everyone. Temporary restriction of the rights and freedoms 
of a mentally ill person is due to the need to protect him or 
her and other members of society from the possible harmful 
effects of mental illness on the patient's behaviour. The use of 
such restrictive measures is in line with European and global 
practice and the main provisions of the European Convention on 
Human Rights. Rights and obligations enshrined in the relevant 
laws and bylaws, additional requirements for the activities 
of pre-trial investigation bodies and courts in conducting 
criminal proceedings on the application of compulsory medical 
measures, strict adherence to the procedural procedure for the 
application of such measures and all procedural actions and 
procedural decisions, proper training of law enforcement, pre-
trial investigation bodies, judges and lawyers, improvement 
of their general legal culture and professional competence are 
important means and ways to ensure the rights and interests of 
persons with mental disorders or other mental health problems 
in criminal proceedings.
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If the peculiarities of a person's mental disorder or mental 
illness prevent the conduct of procedural actions with his/her 
participation, the prosecutor has the right to decide to conduct 
certain procedural actions during the pre-trial investigation 
without the participation of such a person. The legislator does 
not grant the investigator such a right. However, the investigator 
may file a relevant petition with the prosecutor, who, by his/
her decision, allows certain investigative (detective) actions 
or procedural actions for a certain period of the pre-trial 
investigation without the participation of a person with a mental 
disorder or mental illness, or refuses to satisfy such a petition. If 
such circumstances arise during the trial, the relevant decision is 
made by the court. However, in all cases, even in the absence of 
the person in respect of whom the issue of applying compulsory 
medical measures is being decided, the participation of the 
person's defence counsel in the procedural actions where the 
person would have to participate is mandatory. This serves as an 
additional guarantee of ensuring the rights of a person suffering 
from a mental illness or other mental disabilities.

Everyone, regardless of their diagnosis, the voices they hear, 
the substances they use, their race, nationality, gender, sexual 
orientation or gender identity, or other status, is guaranteed the 
right to non-discrimination in accessing care and support for 
their mental health. However, discrimination de jure and de facto 
continues to influence mental health services, depriving users of 
a variety of rights, including the rights to refuse treatment, to 
legal capacity and to privacy, and other civil and political rights. 

Integrate public health evidence, lived experience and rights-
based research to guide decision-making on global and national 
public policy strategies. That should include prioritizing a shift 
away from medicalization in the development of mental health, 
criminal justice, and public welfare-related reforms. Promote 
mental health by increasing financial support to sustainable, 
cross-cutting programmes that reduce poverty, inequalities, 
discrimination on all grounds and violence in all settings, so that 
the main determinants of mental health are effectively addressed. 
Modernize medical education and integrate mental health 
and human rights into medical education and research, with a 
special focus on the need to radically reduce coercion, over-
medicalization, institutionalization, all forms of discrimination 
against persons with mental health conditions and other human 
rights violations.
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