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K CBEAEHHUIO ABTOPOB!
[Ipu HampaBIEeHUY CTAaTbH B PEAAKITUIO HEOOXOIUMO COOIONATh CISAYIONINE TIPABHIIIA;

1. CraTps nomkHa OBITH IPEJCTaBICHA B IBYX SK3EMIUIIPAX, HA PYCCKOM HMJIM aHTITUHACKOM SI3bI-
Kax, HaTrleyaTaHHas yepe3 MoJITopa HHTepBaJjia Ha OIHOI CTOPOHE CTAHIAPTHOIO JIUCTA € INMPHHOI
JIEBOTO NOJIsI B TPHM caHTHMeTpa. Mcnonb3yemblil KOMIIBIOTEPHBII WPUQT U1 TEKCTa Ha PYCCKOM U
aHnuickoM s3bikax - Times New Roman (Kupuiuna), 115 TeKcTa Ha TPy3UHCKOM S3BIKE CIIEAYeT
ucnoip3oBath AcadNusx. Pasmep mpudra - 12. K pykonrcu, HaneyaTaHHOW Ha KOMITBIOTEPE, JTODKEH
o5ITh IprtoskeH CD co crarbeit.

2. Pa3Mep craTbu TOTKEH OBITH HE MEHEe NeCsTH 1 He OoJiee 1BaALATH CTPAHUI] MAITHOIINCH,
BKJIIOYAsl yKa3areJlb JINTepaTypsl U Pe3loMe Ha aHIJIMIICKOM, PYCCKOM U IPYy3HHCKOM SI3bIKaX.

3. B crarbe 10KHBI OBITH OCBEIICHBI AKTyaIbHOCTh JAHHOTO MaTepHalla, METOIBI U PE3YIIbTaThI
UCCIIeIOBaHUs U X 00CYyKACHHE.

[Ipu npencTaBiIeHNHN B IIeYaTh HAYYHBIX SKCIIEPUMEHTAIBHBIX PA0OT aBTOPHI JOJIKHBI YKa3bIBATH
BHUJl U KOJMYECTBO SKCIIEPUMEHTANBHBIX KUBOTHBIX, IPUMEHSBIINECS METOABl 00e300MMBaHUS U
YCBHIJICHHUS (B XOJI€ OCTPBIX OIIBITOB).

4. K crarbe JOIKHBI OBITH MIPUIIOMKEHBI KpaTKoe (Ha MOJICTPAaHUIIBI) Pe3OMe Ha aHIIIUICKOM,
PYCCKOM M IT'PY3HHCKOM $I3bIKax (BK/IIOYAIOLIEE CIELYOLINE pa3aesbl: Liedb UCCIeI0BaHNs, MaTepHual U
METOJIBI, PE3YJILTATHI M 3aKIIFOUSHHE) U CIIUCOK KITtoueBBIX cioB (key words).

5. Tabnunp! HEOOXOIUMO NPENCTABIATE B Ie4aTHOH hopme. DoTokonuu He npuHUMaroTcs. Bee
nu¢poBbie, HTOTOBbIE H NPOLIEHTHbIE JaHHbIE B Ta0JIMIaX J0JIKHbI COOTBETCTBOBATH TAKOBBIM B
TeKcTe cTaThbU. Tabiuibl U rpaduKu TOJKHBI OBITH 03aryIaBIICHBI.

6. dotorpadun AOIKHBI OBITH KOHTPACTHBIMHU, (POTOKOIHHU C PEHTTEHOTPAMM - B IO3UTUBHOM
n300paxeHuH. PUCYyHKH, yepTeXu U IuarpaMmbl clIeoyeT 03ariaBUTh, IPOHYMEPOBATh U BCTABUTH B
COOTBeTCTBYIOIIEe MecTo TekcTa B tiff opmare.

B noanucsix k MukpogotorpadgusaM cieayeT yKa3plBaTh CTEICHb yBEIMUCHUS Yepe3 OKYISP HITH
00BEKTUB U METOJ] OKPACKU WJIM UMIIPETHALIMH CPE30B.

7. ®aMUIUU OTEYECTBEHHBIX aBTOPOB MIPUBOJAATCS B OPUTHHAIBHON TPAHCKPUIILIUH.

8. I[Ipu opopmnennu u HampaBneHun crared B xypHanm MHI mpocum aBTOpOB cobmronars
NpaBUIIa, U3JI0KEHHBIE B « EMUHBIX TpeOOBaHUSIX K PYKOMHUCSM, IPEACTABISIEMBIM B OMOMEIUIIMHCKHUE
JKypHAJIbD», TPUHATHIX MeXIyHapOAHBIM KOMHUTETOM PEIAaKTOPOB MEAMLMHCKUX KYpHAJIOB -
http://www.spinesurgery.ru/files/publish.pdf u http://www.nlm.nih.gov/bsd/uniform_requirements.html
B koHIIe Kax 101 OPUTHHATIBHOM CTaThU MPUBOAUTCA OnOIHOrpadguyeckuii cnucok. B cnmncok nurepa-
TYPBI BKJIFOYAIOTCSl BCE MaTepHalibl, HA KOTOPBbIE UMEIOTCS CCBUIKU B TeKcTe. CIHUCOK COCTaBIAETCs B
andaBUTHOM MOpsAKe U HymMepyeTcs. JIutepaTypHblii HCTOYHMK NPUBOAUTCS Ha sI3bIKE OpUrMHaia. B
CIMCKE JINTEPATyPhl CHavYajia IPUBOIATCS PabOThI, HAMCAHHBIE 3HAKaMU TPY3MHCKOTO andaBuTa, 3aTeM
Kupwuien u naruHuneidl. CChUIKM Ha IUTHUPYEMble pabOThl B TEKCTE CTAaTbH JAIOTCS B KBaIpPaTHBIX
CKOOKax B BUJI€ HOMEPA, COOTBETCTBYIOLIETO HOMEPY JaHHOH pabOoThI B CIIMCKE TUTEPaTypbl. bonbmmH-
CTBO IIUTHPOBAHHBIX UCTOYHUKOB JOJKHBI OBITH 3a IMOCTIEAHNUE S5-7 JIET.

9. ns momydeHus MpaBa Ha MyONMKAIMIO CTaThs OJDKHA MMETh OT PYKOBOIUTENSI pabOTHI
WIN YUPEXKJCHUS BU3Y U CONPOBOIUTEIHHOE OTHOLLICHNUE, HAIMCAHHBIC WJIM HAlledaTaHHbIE Ha OJIaHKe
Y 3aBEPEHHBIE MOJIHCHIO U NIEYATHIO.

10. B koHIe cTaThU NOJKHBI OBITH MOAMHCH BCEX aBTOPOB, MOJHOCTBHIO MPUBEAEHBI UX
(amMuInM, UIMEHa U OTYECTBA, YKa3aHbl CIIy>KeOHBIN M AOMAIIHUI HOMEpa TeJIe(OHOB U agpeca MM
uHble koopAuHaThl. KomuuecTBo aBTOPOB (COABTOPOB) HE NOHKHO MPEBBIMIATH IISATH YEJIOBEK.

11. Penakuus ocraBisiet 3a cO00i MpaBo COKpaIaTh ¥ HCIPaBIATh cTarhi. Koppekrypa aBropam
HE BBICBUIAETCS, BCS paboTa U CBEpKa IPOBOAUTCS 110 aBTOPCKOMY OPHTHHAILY.

12. HemomycTuMoO HampaBiieHHE B pelaklMIo padoT, MpeICTaBICHHBIX K MeYaTH B MHBIX
M3/1aTeNbCTBAX WIIM OMYOJIMKOBAHHBIX B APYTHX U3JAHUSX.

Hpﬂ HApYHNIEHUH YKa3aHHBIX IPABUJI CTATbU HE PAaCCMAaTPUBAIOTCH.




REQUIREMENTS

Please note, materials submitted to the Editorial Office Staff are supposed to meet the following requirements:

1. Articles must be provided with a double copy, in English or Russian languages and typed or
compu-ter-printed on a single side of standard typing paper, with the left margin of 3 centimeters width,
and 1.5 spacing between the lines, typeface - Times New Roman (Cyrillic), print size - 12 (referring to
Georgian and Russian materials). With computer-printed texts please enclose a CD carrying the same file titled
with Latin symbols.

2. Size of the article, including index and resume in English, Russian and Georgian languages must
be at least 10 pages and not exceed the limit of 20 pages of typed or computer-printed text.

3. Submitted material must include a coverage of a topical subject, research methods, results,
and review.

Authors of the scientific-research works must indicate the number of experimental biological spe-
cies drawn in, list the employed methods of anesthetization and soporific means used during acute tests.

4. Articles must have a short (half page) abstract in English, Russian and Georgian (including the
following sections: aim of study, material and methods, results and conclusions) and a list of key words.

5. Tables must be presented in an original typed or computer-printed form, instead of a photocopied
version. Numbers, totals, percentile data on the tables must coincide with those in the texts of the
articles. Tables and graphs must be headed.

6. Photographs are required to be contrasted and must be submitted with doubles. Please number
each photograph with a pencil on its back, indicate author’s name, title of the article (short version), and
mark out its top and bottom parts. Drawings must be accurate, drafts and diagrams drawn in Indian ink
(or black ink). Photocopies of the X-ray photographs must be presented in a positive image in tiff format.

Accurately numbered subtitles for each illustration must be listed on a separate sheet of paper. In
the subtitles for the microphotographs please indicate the ocular and objective lens magnification power,
method of coloring or impregnation of the microscopic sections (preparations).

7. Please indicate last names, first and middle initials of the native authors, present names and initials
of the foreign authors in the transcription of the original language, enclose in parenthesis corresponding
number under which the author is listed in the reference materials.

8. Please follow guidance offered to authors by The International Committee of Medical Journal
Editors guidance in its Uniform Requirements for Manuscripts Submitted to Biomedical Journals publica-
tion available online at: http://www.nlm.nih.gov/bsd/uniform_requirements.html
http://www.icmje.org/urm_full.pdf
In GMN style for each work cited in the text, a bibliographic reference is given, and this is located at the end
of the article under the title “References”. All references cited in the text must be listed. The list of refer-
ences should be arranged alphabetically and then numbered. References are numbered in the text [numbers
in square brackets] and in the reference list and numbers are repeated throughout the text as needed. The
bibliographic description is given in the language of publication (citations in Georgian script are followed
by Cyrillic and Latin).

9. To obtain the rights of publication articles must be accompanied by a visa from the project in-
structor or the establishment, where the work has been performed, and a reference letter, both written or
typed on a special signed form, certified by a stamp or a seal.

10. Articles must be signed by all of the authors at the end, and they must be provided with a list of full
names, office and home phone numbers and addresses or other non-office locations where the authors could be
reached. The number of the authors (co-authors) must not exceed the limit of 5 people.

11. Editorial Staff reserves the rights to cut down in size and correct the articles. Proof-sheets are
not sent out to the authors. The entire editorial and collation work is performed according to the author’s
original text.

12. Sending in the works that have already been assigned to the press by other Editorial Staffs or
have been printed by other publishers is not permissible.

Articles that Fail to Meet the Aforementioned
Requirements are not Assigned to be Reviewed.
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Abstract.

Aim: The purpose of the article is to analyze the specifics of
the Ukrainian doctrine regarding the legal nature of medical
services and areas for improving legal regulation.

Materials and methods: The research is based on the
analysis and comparison of Ukrainian and EU law, content
analysis of the terminology of legal sources, legal positions
of the Constitutional Court of Ukraine, scientific researches,
description and generalization of existing achievements and
issues in the field of legal regulation of healthcare services.
Research methods are monographic analysis, systematic and
structural analysis, comparative and legal analysis, linguistic
analysis, content analysis, method of generalization.

Results: The need to unify the special categorical apparatus of
Ukrainian legislation has been substantiated. It has been proved
that due to the improvement of domestic legislation through
the implementation of the norms of European private law, the
doctrine and practice of legal regulation will correspond to the
nature of the regulated relations. The content, structure, and
specific features of legal relations for the provision of medical
services in the Ukrainian legal system have been determined.

Conclusions: The authors have made a conclusion about the
private legal nature of medical services in the domestic legal
doctrine. Recommendations have been made for the legislation
of Ukraine, which regulates civil relations for the provision of
medical services, regarding the introduction of special norms
related to the personal non-property rights of the relations’
participants, contractual representation of a patient, legal terms
for the provision of medical services without obtaining the
consent.

Key words. Health care, medical care, legal nature of medical
services, personal non-property rights, civil contracts, patient’s
representation.

Introduction.

The organization of the health care system and the provision
of medical care in the country usually reflects the prevailing
paradigm of values and the leading legal guidelines of society.
The objective processes of the modern history of Ukraine are
related to the orientation towards Euro-Atlantic integration,
European values, and the ideology of anthropocentrism. A
person and his inviolable rights predictably gain primacy in the
hierarchy of social priorities in the latest legislation of Ukraine,
because of this reason, which makes appropriate demands
on the state in ensuring these rights with a real legal content:
positive and legal mechanisms of implementation and effective
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protection. A person, his life and health, honor and dignity,
inviolability and security are recognized as the highest social
values according to the Art. 3 of the Constitution of Ukraine.

Therefore, increased attention and scientific interest to the
problems of civil relations in the healthcare sector are stimulated
by the objective realities of today, in particular, a systematic
objective regularity of the expansion of the scope of private
law methods in the regulation of relations for the provision of
medical services.

In addition to the above, a number of systematic problems
await their legal support and resolution in the light of current
tendencies in the development of the healthcare sector and
the medical area. Thus, a special factor in the actualization of
research on civil relations in regard to the provision of medical
services was the reform of the healthcare sector, which is
ongoing in Ukraine, and those changes in the economic and legal
model of its functioning, which caused the need to restart the
legal mechanism of providing medical care to the population,
actualized new approaches to determining the essence of a
medical service and the sectoral subordination of emerging
legal relations. Objective processes of reassessment of the role
of private law and public law means of influence on new legal
relations, the grounds for the emergence of civil relations, and
the role of a contract in their regulation take place on the basis
of these principles.

The above actualizes a special social order for studying civil
regulation of relations on the provision of medical services, the
objectives of which are: analysis and adjustment of a special
categorical apparatus; research of the legal nature of medical
services within new conditions; determining the content,
elements and features of legal relations that are subject to
regulation; substantiating directions and ways of improving
the mechanism of legal regulation. Based on the results of the
research, the authors have identified the gaps in the doctrine and
practice of law enforcement, substantiated recommendations
for the legislation of Ukraine, which regulates civil relations on
the provision of medical services.

Literature review.

The problematic issue of the legal nature of medical services
has become a topical subject of scientific research since the
adoption of the Civil Code of Ukraine in 2003, where the right
to medical care and the patient’s rights during the provision of
medical assistance received special regulation. Relations in the
field of medical services have received special attention since
2016 because of the reform of the organization and financing of
medical services. A lot of dissertations, monographs and articles
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have been recently focused on studying various aspects of legal
regulation on the provision of medical services.

Thus, Buletsa [1] carried out an important analysis of the
correlation between the concepts of “medical care”, “medical
service”, “contract for the provision of medical services
(assistance)”, “patient” since the results of the provision of
medical services (care) depend on a clear definition of these
concepts. Senyuta [2] comprehensively studied theoretical and
practical aspects of civil legal relations in the field of providing
medical care. Herts [3] focused on the analysis of contractual
obligations in the field of medical services provision. Myronova
[4] revealed the private legal nature of relations for the
provision of medical care; she has also analyzed the impact
of paternalistic legal traditions, which were natural for the
population of Ukraine, on the regulation of legal relations for
the provision of medical services. Teremetskyi et al. [5] studied
specific features of legal support for the provision of socially
significant medical services in modern conditions, as well as
the problems arising during the provision of medical care to
persons sentenced to imprisonment [6]. Chekhovska et al. [7]
offered the system of guarantees for the protection of human
rights within private relations arising in regard to the provision
of medical services. Certain issues regarding the legal nature of
medical services, specific features of their civil regulation were
studied by Maydanyk [8], Blaschuk [9], who made a significant
contribution to the study of the subject-object elements and the
nature of obligations in the construction of a civil contract on
the provision of medical services.

Methodology of the study.

The research is based on the analysis and comparison of
Ukrainian and EU law, content analysis of the terminology
of legal sources, legal positions of the Constitutional Court of
Ukraine, scientific researches, description and generalization of
existing achievements and issues in the field of legal regulation
of healthcare services.

General scientific and special methods of scientific research
were used in the article. The method of monographic analysis
helped to clarify a range of problematic issues related to the
improvement of legal regulation on the provision of medical
services in Ukraine. The methods of analysis and synthesis
made it possible to isolate and generalize the existing legal
material for understanding the legal nature of medical services
and to form the authors’ point of view of its essence, legal
model, and adequate tools of legal influence on the relevant
legal relations. The priority distribution of special terminology
in the relevant legislation was revealed due to the application
of the content analysis. The linguistic analysis made it possible
to meaningfully define and unify the categorical apparatus. The
comparative and legal method made it possible to carry out the
analysis of sources of literature, legal acts of Ukraine, European
legal standards in the field of regulation of relations on the
provision of medical services, which allowed us to identify
gaps and shortcomings of the domestic doctrine and practice of
legal enforcement. The generalization method made it possible
to draw important and appropriate conclusions based on the
conducted research.
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Results & Discussion.

Medical care or medical service: regarding the issue of
defining the conceptual apparatus:

The issues of legal certainty of the essence of relations while
providing medical care have become especially relevant in the
context of the initiated in Ukraine reform of the organization
and financing of the health care sector within new ideological,
economic, and legal principles. The terms of “medical service”
and “medical care” have become since then an important part
of the national legislation and have acquired a significant legal
burden. Those terms were applied and redefined in a number of
regulatory legal acts that were adopted or amended for the needs
of legal support of the reform. In particular, a new conceptual
model, new rules for the provision of medical services and
new terminology have been stipulated in the special Law of
Ukraine “On State Financial Guarantees of Medical Service to
the Population” [10] and the main specialized Law of Ukraine
“Fundamentals of the legislation of Ukraine on health care” [11].

However, the diversity of the categorical apparatus of domestic
legislation is impressive. One can find the usage of such notions
as: medical care, health care, medical treatment, medical
intervention, medical service in various regulatory acts. The
Law of Ukraine “Fundamentals of the legislation of Ukraine
on health care” [11], which defines the legal, organizational,
economic, and social principles of health care in Ukraine, and
regulates social relations in this area, contains several specific
terms: “service” is used 24 times, “provision of medical
services” — 35, “intervention” — 12, “medical care” — 187,
“treatment” — 58 times. Terminological chaos is compounded
by the fact that both the meaning of the concepts and their
relationship to each other are not always clear from the context.
This situation is especially unacceptable in terms of the English-
language terminology used to regulate services in medicine.
Thus, only two specific terms: services and treatment provider
are used for 11 Articles of the English-language version of the
“Principles, Definitions and Model Rules of European Private
Law Draft Common Frame of Reference” [12] focused on the
topic of medical services.

The situation is complicated by the lack of a single
terminological ideology of the regulatory framework; the
content of the main concepts remains unclear. The differences
of opinions existing in the Ukrainian doctrine regarding the
issue of terminology forced the Constitutional Court of Ukraine
to note in paragraph 3 of the decision’s reasoning [13] that
the notions of “medical care” and “medical service” defined
by scholars, which were provided to the court, are interpreted
both as synonyms and as antonyms, and as part of each other.
It is unfavourable situation for the formation and development
of civil legislation in the context of reforming the health care
sector that requires a balanced definition of the main notions
and justification of the relevant legal definitions, which should
contribute to the harmonization and improvement of the
mechanisms of legal impact on the relevant relations.

Specification of the subject area of applying the concepts of
“medical care”, “medical intervention”, “treatment” is, first
of all, necessary in the context of this legal study. The term of
“medical care” is currently part of the conceptual apparatus of



the Civil Code of Ukraine [14], which enshrines the right to
medical care and its main components (Art. 284), in particular
the patient’s right to choose treatment methods and to refuse
from treatment. It is obvious that both terms — “medical care”
and “treatment” — are used arbitrarily, the term “medical
intervention” is not used in the Civil Code of Ukraine. However,
the main specialized Law of Ukraine “Fundamentals of the
legislation of Ukraine on health care” [11] already stipulates the
patient’s right to medical intervention and its components. As
one can see from the context of the applicable legislation, the
term “medical care” is used either in a sense close to the term of
“medical intervention”, or to indicate those relations that arise
during the provision of services, i.e., as a synonym for medical
service on a free-of-charge basis for a patient.

However, the term of “medical care” is found only in the Art.
3 of the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of
Biology and Medicine [15] in the context of equal access to
medicine. It is obvious that it is about the obligation of states
to ensure a certain level of social justice and equal access to
medical services of appropriate quality. It is also indicative that
the terms of “intervention in the healthcare sector” and “medical
intervention” are used to characterize legal relations and human
rights in the context of the impact on a human body by means
of biomedicine.

The definition and correlation of the concepts of “medical
care” and “medical service” in scientific and regulatory sources
of Ukraine has its own history of development. The Decision of
the Constitutional Court of Ukraine of 1998 [16] noted that “the
concept of “medical care” in medical science mainly covers
treatment, preventive measures, which are carried out during
diseases, injuries, childbirth, as well as medical examination
and some other types of medical works. The content of the
concept of “medical service”, which is close to “medical care”,
remains undefined not only in regulatory acts, but also in
medical literature”.

Studying the content of the concept of “medical care”,
the Constitutional Court of Ukraine in its Decision No. 10-
p/2002 noted that “the word “care”, in the linguistic aspect,
means assistance, support (physical, financial, moral, etc.) in
something; someone’s protection, rescue in trouble; to exert a
certain influence, which gives the desired consequences, brings
relief, benefit, including healing; an action aimed at supporting
(implementation of someone’s requests or needs for something)
under certain circumstances”. The term of “medical care”
in regard to the legal meaning is widely used in the national
legislation of Ukraine, there are its certain definitions by the
World Health Organization, scholars, medical universities,
and academies. There is no comprehensive legal definition of
this concept in the laws of Ukraine, and therefore it requires
normative regulation, which goes beyond the powers of the
Constitutional Court of Ukraine” [13].

Using the methodology of determining the concepts developed
by logic, it is necessary, first of all, to indicate the genus (class),
where the subject of definition belongs to, secondly, to find out
the special generic characteristics that personify and distinguish
it from others of the same genus, and on these grounds to
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formulate a definition, or a concise logical description containing
the most essential features of the defined concept. In this aspect,
both medical care, medical service and medical treatment are
varieties of medical activity with an emphasis on its medical,
legal, and economic components. Therefore, medical care should
be understood as a special professional activity for prevention,
diagnosis, treatment, rehabilitation; medical intervention — as an
activity with the use of special measures related to the impact of
medicine on the human body; medical service — as an activity of
a business entity on a contractual and remuneration basis; and
medical treatment — as the same activity of providing services
by a business entity on an ongoing basis.

Taking into account the above, it can be considered as a
significant fact that the definitions of “medical care” and
“medical service” in domestic legislation gradually began to
be formulated through the reference to the generic concept of
“activity” for them. Medical care in accordance with paragraph
1 of the Art. 1 of the Resolution of the Cabinet of Ministers of
Ukraine “Programs for providing citizens with state-guaranteed
free medical care” [17] is a type of activity that includes a set
of measures aimed at rehabilitation and treatment of patients in
a condition that at the time of its provision threatens life, health
and work capacity and is carried out by professionally trained
employees, who have the appropriate right according to the law.

The Art. 3 of the Law of Ukraine “Fundamentals of the
legislation on health care” [11] defines the key concepts as
follows: medical care — activity of professionally trained
medical employees; medical treatment — the activity of health
care institutions, rehabilitation institutions, departments, units
and certain entrepreneurs who are registered and have received
the appropriate license in the manner prescribed by law in the
healthcare sector; public health care service (medical service)
— a service provided to a patient by a health care institution or
an individual — an entrepreneur who is registered and received
a license to conduct economic activity in medical practice in
accordance with the procedure established by law, and is paid by
a customer. The state, relevant local self-government agencies,
legal entities, and individuals, including the patient, can be the
customer of public medical services.

Therefore, both terms of “medical care” and “medical service”,
from the position of a general sociological approach, are applied
to the same “work operations” that perform the same socially
useful function: they satisfy human needs and the interests of
society in terms of protection, maintenance, strengthening and
restoration human health. However, it is important to identify
the difference from the point of view of jurisprudence and
legal regulation. Thus, there is a medical component in the
concept of medical care. However, a medical service involves
the formation, organization, and regulation of economic and
legal relations between their participants. Therefore, it would
be appropriate, in order to prevent unnecessary duplication of
essences and taking into account the distorted content of the
concepts of “medical care”, “medical intervention”, “treatment”,
to exclude the term of “treatment” from legal circulation and
replace the term of “medical care” with “medical interventio”
or “medical services” depending on the context of application.
Such steps will certainly contribute to the relief and unification
of the terminological apparatus of legal acts.



Legal nature of relations for the provision of medical services:

Maydanyk notes that Ukrainian science has not got “clear
doctrinal provisions and legislative rules regarding the general
understanding of medical services and common conditions for
their provision” [8]. However, due to the efforts of the author
and other scholars, we cannot admit that it is necessary to start
building the system of civil regulation for the provision of
medical services in Ukraine from the very beginning. The lack
of clarity in the doctrine and unequivocal legal conditions for
the provision of medical services does not indicate their total
absence. The fact that the field of providing medical services
is functioning and progressing, both in socio-economic and
organizational legal aspects, testifies to the viability of the
selected models of financial, economic, and legal development.
Besides, legal science actively studies this sphere of relations in
both public and private law dimensions.

Researchers in Ukraine distinguished the contract for the
provision of medical care from the contract for the provision
of medical services for some time, mainly on the basis of
such a feature as gratuitousness and compensatory nature.
This understanding was facilitated by the position of the
Constitutional Court of Ukraine [13], who interpreted the norm
of the Art. 49 of the Constitution of Ukraine in its Decision No.
10-rp/2002 in order to clarify the content and scope of gratuitous
medical care. This Decision legally distinguished medical care,
which is provided free of charge, and medical services with the
compensatory nature. However, the Constitutional Court of
Ukraine avoided defining the concept of medical care in this
decision but started the tradition of combining the terms of
“free of charge” and “medical care” in the inextricable systemic
relationship of the phrase “free medical care”. Since then, the
interpretation that medical care is provided to all citizens free of
charge — regardless of its volume and without previous, current
or subsequent calculation has become widespread.

The Constitutional Court of Ukraine separately noted that the
specified provision does not prohibit the possibility of providing
citizens with medical services that go beyond medical care
(according to the terminology of the World Health Organization
— “medical services of secondary importance”, “paramedical
services”) in the specified institutions for a fee. The list of such
paid services cannot intrude into the boundaries of free medical
care and in accordance with the requirements of paragraph 6
of Part 1 of the Art. 92 of the Constitution of Ukraine should
be established by law. That is, medical services are the volume
of medicine that goes beyond medical care, is based on a paid
basis, and is determined by an exhaustive list at the level of a
law.

The Constitutional Court of Ukraine escaped a difficult socio-
legal situation through this legal way because state guarantees
of providing medical care within state and municipal health
care institutions to all citizens regardless of its scope cannot be
absolute — they are limited by the resources available in the state.
Therefore, institutions were allowed to provide medical services
going beyond medical care for a fee. In fact, the mentioned
Decision of the Constitutional Court of Ukraine No. 10-rp/2002
legally distinguished medical care, which is provided free of
charge, and medical services, which can be provided for a
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fee. The legal positions expressed in the Decision have been
subjected to fair criticism since then.

Senyuta rightly objects that “the source of funding for the
provision of medical services cannot be considered a criterion
for distinguishing legal relations in the field of providing
medical care as a subject matter of legal regulation of civil
law” [2]. Herts believes that “the concept of “medical service”
reflects the civil nature of relations for the provision of medical
care, since the main basis for its provision is the contract for the
provision of medical services [3]. Medical service as a type of
services is an independent object of civil rights [14]. Instead, the
concept of “medical care” is interdisciplinary one and is mainly
considered in the context of the personal non-property rights of
an individual in civil law and the state-guaranteed right of every
person in the healthcare sector within constitutional law”.

Thus, a deeper penetration of legal science into the essence
of the studied relations provides convincing grounds for the
conclusion that gratuitousness and compensatory nature are
not sufficient distinguishing features for the specification of
the relationship for the provision of medical care or medical
services. Herewith, they can be for a patient and a performer only
from the point of view that the patient or the medical institution
does not directly pay for the services provided. However, all
medical interventions are carried out at the expense of any
source of funding. Considering the above, the regulation of
relations cannot be made dependent on the source of financing
the services. The basis for distinguishing the legal regimes
for regulating relations while providing medical services for
the purpose of medical intervention is the nature of the legal
relationship between their participants.

A service is a category that indicates the nature of the legal
relationship between the parties of private relations, and a
medical service is characterized as a type of services, the
subject matter of which is the provision of medical care or the
implementation of medical intervention. Medical services from
the substantive point of view have a variety of purely medical
orientation. However, they are a type of services from the legal
point of view, which are based on uniform principles of private
law and mainly regulated by the norms of civil legislation, taking
into account the specificity of subject-object elements of legal
relations. Based on this, the legal relationship between a patient
and a medical institution (private physician) from a formal legal
point of view can in all cases be considered precisely as the civil
relationship for the provision of medical services.

The adoption of the Law of Ukraine “On State Financial
Guarantees of Medical Service to the Population" [ 10] facilitated
the implementation of changes in the provision of free and paid
medical services in health care institutions of state and municipal
form of ownership. The state according to this Law guarantees
(in line with the rates at the expense of the State Budget of
Ukraine) full payment for the provision of medical services and
medicinal products required by the citizens under the medical
guarantee program. A state-guaranteed package of services is
established, the list of which will be approved annually by the
Government. Narrowing of the medical guarantee program is
prohibited. The provider of medical services is obliged to inform
a patient about the medical services and medicinal products



that can be received in a certain institution under the medical
guarantee program. It is forbidden to demand remuneration
from patients in state and municipal health care institutions in
any form for medical services and medicinal products provided
under the specified program.

Maydanyk evaluating the new legal model of providing
medical services in Ukraine claims that “the provision of free
medical care for patients under the programs of state guarantees
of medical care is. by its legal nature, a civil service with certain
features of public social services” [8]. Therefore, despite the
increased level of public and legal influence, in particular the
use of the construction of a contract for medical care, these legal
relations are also “regulated by the general rules on the contract
and provision of medical services stipulated by the Civil Code
of Ukraine”.

Based on the regulatory acts adopted for the preparation
and implementation of the reform of the healthcare sector,
the orientation of the new model on contractual relations is
obvious, which definitely corresponds to modern realities and
global approaches to the legal regulation of the area. One can
conclude from the text of the Law that there are two types of
legal relations on the basis of two types of contracts regulating
relations for the provision of medical services.

The first group of relations is formed on the basis of contracts
between business entities and the Authorized agency — the
central body of the executive power, which implements the state
policy in the field of state financial guarantees of medical care
for the population. This group includes:

1) contract on medical care of the population under the
medical guarantee program. It is concluded between providers
of medical services, who have received a license to carry out
economic activities within medical practice and / or have the
right to provide rehabilitation assistance in accordance with the
law, and the Authorized agency, which is the National Health
Service of Ukraine.

2) reimbursement agreement (reimbursement of the costs of
medicinal products dispensed to a patient based on a prescription
to business entities engaged in the retail trade of medicinal
products at the expense of the State Budget of Ukraine). It is
concluded between the National Health Service of Ukraine and
a business entity. The contract on medical care of the population
and the contract on reimbursement by their legal nature are
contracts for the benefit of third parties — patients in terms of
providing them medical services and medicinal products by
business entities.

The second group of legal relations arises between a patient
and a provider of medical services under the medical guarantee
program. The patient or (his or her legal representative)
exercises the right to choose a physician, health care institution
and receive medical services under the medical guarantee
program by submitting a declaration to the provider of medical
services on the choice of a physician who provides primary
medical care. The patient’s right to choose a physician and a
medical care institution before the start of the medical reform
in 2016 was more as a principle than a subjective right of the
patient. As of now, the Law has introduced the procedure for the
patient to exercise the right to choose a physician by submitting
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to the provider of medical services a declaration on the choice of
a physician who provides primary medical care. The emphasis
in these legal relations is on the protection of the patient’s rights
[18], and their regulation is carried out on the basis of the Civil
Code of Ukraine [14]. Holistic model of legal regulation of the
provision of medical services based on the private law method
has been developed in Ukraine in this context.

Areas for improving civil regulation of relations for the
provision of medical services:

All the authors who study the legal relations for the provision
of medical services have reached a consensus that the legal
structure of medical services, on the one hand, is a civil legal
institution subject to the civil legislation regulating the relations
for the provision of services. On the other hand, the provision
of services in the healthcare and medical care sector has its
own distinctive features due to special sensitive objects of legal
regulation. Similarly, the contract for the provision of medical
services is a fairly established legal structure in Ukraine,
despite the lack of its definition in civil legislation. However, its
distinct specificity is related to a number of objects and rights in
contractual relations that are subject to special protection at the
level of norms of international and legal acts on human rights
and the Constitution of Ukraine. Specific features in the legal
regulation of relations for the provision of medical services
arise from this objective circumstance that is pointed out by the
researchers.

Another specific feature, which follows from the special status
of a patient as a participant in legal relations for the provision
of medical services, is contractual representation relations in
the modern mechanism of civil regulation for the provision
of medical services. The practical sense of authorizing a
proxyholder on health care issues is gradually being lost due to
specific features of the domestic legal culture and paternalistic
expectations. If a patient becomes incapable to make decisions,
then decisions on treatment and care in this case are traditionally
made by physicians or relatives / guardians, even if they do not
agree with the patient’s personal preferences [4]. Herewith, the
contractual regulation of private law relations is a somewhat
new and unusual phenomenon in the domestic healthcare sector,
because previously existing legal relations that arose during
the treatment process were mainly regulated by the norms of
medical ethics and administrative law [4]. At the same time,
a new paradigm of civil regulation of legal relations for the
provision of medical services is gradually being formed in
Ukraine. In particular, the institution of the patient’s proxyholder
and the patient’s authorized representative partially found its
actualization in the Ukrainian legal system with the beginning of
the reform of the health care system and the relevant legislation.
The Order of the Ministry of Health of Ukraine [19] defines
a new subject of legal relations for the provision of medical
services — the patient’s proxyholder.

However, either the Civil Code of Ukraine or the Law of
Ukraine “Fundamentals of the legislation of Ukraine on health
care” do not currently contain such a participant of relations as
the patient’s representative. Therefore, no person (even a spouse,
adult children, other relatives) has in practice the right to receive
medical information about an adult legally capable person, to



give consent to medical intervention or hospitalization or to
refuse to provide them, and to sign any documents on behalf
of the patient within civil legal relations for the provision of
medical services. Against the background of the anticipatory
introduction of the institution of contractual representation in
special regulatory legal acts, the lack of its regulation at the
level of the Civil Code of Ukraine creates a legal vacuum and is
essentially unproductive gap in legislation.

We believe that the introduction of special norms into the
updated civil legislation that are related to the personal non-
property rights of the participants in the relations, contractual
representation of the patient, the legal conditions for the
provision of medical services without obtaining consent, will
contribute to taking into account the specifics of legal relations
for the provision of medical services, the unification of civil
instruments and the improvement of the means of influence on
civil relations arising during the provision of medical services.

Nationwide discussion on the main areas of re-codification of
civil legislation norms has been announced in Ukraine in order
to quickly carry out a systematic update of regulatory array of the
Civil Code. Joining the scientific discourse that has been started,
we note that there is an urgent need to form a balanced civil
construction of medical services and to lay out a systematized
set of norms in the form of a separate chapter in the updated
Civil Code of Ukraine. This step is important to eliminate the
legal uncertainty existing both at the conceptual and regulatory
levels regarding: the qualification of relations for the provision
of medical services covered by legal norms; participants in
relations for the provision of medical services, their obligations,
and rights; legal consequences of violating the obligations. It
is also necessary to find a place for legal regulation of special
legal regimes: informing about the content of a service; refusal
of the weak party (patient) from the provision of services; legal
consequences of contract rejection, etc.

The outstanding European document with private law content
Principles, Definitions and Model Rules of European Private
Law. Draft Common Frame of reference — DCFR is advisable
to take as a sample. The document embodies modern model
of civil law because the rules formulated there are the product
of European civilized thought and, according to experts from
different countries, they better ensure the regulation of relevant
relations. The rules set forth in Part C “Services (Part C.
Services)” are applied to contracts under which one party, the
provider of services, undertakes to supply services to another
party, the customer, in exchange for a price; and with appropriate
adaptations to contracts, under which the provider of services
undertakes to supply services to the customer otherwise than
in exchange for a price (This Part of Book IV applies: (a) to
contracts under which one party, the service provider, undertakes
to supply a service to the other party, the client, in exchange for
a price; and (b) with appropriate adaptations, to contracts under
which the service provider undertakes to supply a service to the
client otherwise than in exchange for a price). It is also applied
to the field of medical services.

The document presents the special Chapter focused on medical
services, which contains 11 Articles with a model content that
is as close as possible to the specifics of the area concerning
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the provision of medical services in the European private law
tradition. The following Articles are recommended as the basic
minimally necessary norms that should be included in the special
Chapter “Treatment” in the DCFR: 1. Scope; 2. Preliminary
assessment; 3. Obligations regarding instruments, medicines,
materials, installations and premises; 4. Obligation of skill and
care; 5. Obligation to inform; 6. Obligation to inform in case
of unnecessary or experimental treatment; 7 Exceptions to the
obligation to inform; 8. Obligation not to treat without consent;
9. Records; 10. Remedies for non-performance; 11. Obligations
of treatment-providing organizations.

According to the presented scheme, the Chapter “Medical
services” of the Civil Code of Ukraine should contain both
the basic provisions on medical services and separate norms
that are related to special requirements for the provider in
terms of qualification, quality, and care; special regimes of
emergency cases; guarantees of non-property rights of relations’
participants, etc.

In particular, it is necessary to include norms focused on legal
regulation of civil relations, which arise from the personal non-
property rights of relations’ participants and are part of the legal
relationship for the provision of medical services. Thus, the
dual legal status of a physician implies that, on the one hand,
he is an employee of a health care institution (or an individual
entrepreneur), performs his labor and professional duties,
is a representative of medical services provider (or services
provider), and an obligor. On the other hand, a physician is an
individual who has all human rights, subjective civil rights,
including personal non-property rights to respect for dignity,
individuality, and religious beliefs. Therefore, it can be argued
that a physician in the process of performing his professional
duties is a participant of personal non-property relations.
Therefore, being a representative of a legal entity of the provider
of medical care, which is a participant in civil relations with
a patient (or a business entity), the physician can exercise his
personal autonomy by exercising his personal non-property
rights. One of such personal non-property rights of a physician
as a human being and an individual is the right to refuse to
treat a patient for reasons of conscience, which derives from
the fundamental human right to freedom of religion, conscience
and thought, as well as from the duty of the state to respect this
right [4].

The patient’s rights, which derive from human rights, are an
important component of the civil regulation of relations on the
provision of medical services. For this reason, it is necessary to
stipulate basic provisions and special norms in the civil legislation
that are related to exercising the patient’s rights to: consent,
refusal, obtaining medical information about himself, drawing
up advance directives on medical intervention, appointing a
proxyholder with a certain scope of powers. Due to such new
tools, a person as a participant in civil relations will be able to
benefit from the appointment of a proxyholder, who on the basis
of the engagement agreement, will have the opportunity to obtain
medical information about the patient or take some contractual
decisions regarding the choice of treatment methods, etc. Such
civil means contain new possibilities, extending the autonomy
of the patient in time and space while exercising his subjective



rights, in particular, extending the principle of consent even to
those situations when the will of the patient cannot be taken into
account for various reasons.

Conclusion.

Thus, the latest socio-cultural orientations and tendencies of
t Ukraine’s civic movement surely actualize the application
of civil law to the regulation of relations for the provision of
medical services, since the very dispositive and empowering
means of legal influence on the participants of private relations
are the most suitable for taking into account the private interest,
which is particularly important in this field.

Medical services within modern legal studies and regulatory
legal acts are considered as a form of legal relationship between
legally equal participants in private relations, the content
of which is the provision of medical care to the recipient of
services. Medical services, from the content point of view,
have a diverse, purely medical orientation. They are a type of
services, from the legal point of view, that are based on uniform
principles of private law and are mainly regulated by the norms
of civil legislation, taking into account the specifics of the
subjects and the object of legal relations. Under such conditions,
all relations for the provision of medical services, which arise
between legally equal participants, are currently classified by
the doctrine as private legal relations, which are regulated by the
norms of civil legislation.

In terms of the ongoing re-codification of civil legislation
in Ukraine, there is an urgent need to form a balanced civil
and legal construction of medical services and to formulate a
systematized set of norms in the form of a separate Chapter in
the updated Civil Code of Ukraine. This step is important to
eliminate the legal uncertainty that exists both at the conceptual
and regulatory levels regarding qualification of relations for the
provision of medical services; participants in relations for the
provision of medical services, their obligations and rights; legal
consequences for violating the obligations. It is also necessary
to find a place for legal regulation of special legal regimes:
informing about the content of services; refusal of the weak
party to provide the service, etc.

We believe that the introduction of special norms into the
updated civil legislation, which are related to the personal
non-property rights of the relations’ participants, contractual
representation of a patient, the legal terms for the provision
of medical services without obtaining consent will contribute
to the consideration of specific features of legal relations for
the provision of medical services, to the unification of civil
instruments and to the improvement of influence means on civil
relations arising during the provision of medical services.
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Ieab craTbu: NpOaHATN3HUPOBATH OCOOCHHOCTH YKPAHHCKON
JOKTPUHBI OTHOCHUTENIFHO MPAaBOBOW NMPHUPOABI MEAMIIMHCKUX
yCIyr ¥ HalpaBI€HHH COBEPIICHCTBOBAHMS IPABOBOTO
peTyIMpOBaHusl.

HccnenoBanne OCHOBaHO Ha AaHAJIM3€ W CPaBHEHHH
3aKoHOAarenbcTBa YKpauHbl M EC, KOHTEHT-aHaiu3e
TEPMHUHOJIOTMH HCTOYHUKOB MpaBa, MPABOBBIX ITO3HMILUH
Koncrurynmonnoro Cyzna YKpauHbl, HAyYHBIX HCCIEOBAHUSAX,
OIMMCaHMH W O00O0OIIEHWN CYIIECTBYIOUIMX JOCTHXXEHUH U
mpoOieM B cdepe MpaBOBOTO PEryIUpOBaHHS. MEIWIIMHCKUX
yciyr. MeTogaMu nccie0BaHus SBISIOTCS: MOHOTpaduIecKuii
aHaIM3, CHUCTEMHBI M CTPYKTYPHBIH aHAJIN3, CPABHUTEIBHO-
IIPaBOBOM aHAJIN3, IMHTBUCTUUCCKUN aHAIN3, KOHTEHT-aHAJIN3,
MeTo 0000IIeHNS.

ObocHoBaHa HEOOXOIUMOCTH YHH(HUKAIUU CIIEHHATIBHOTO
KaTerOpHabHOTO armapaTa YKpPauHCKOTO 3aKOHOAATEIbCTBA.
Jloka3aHo, YTO 3a CYET COBEPLICHCTBOBAHUS OTEYECTBEHHOTO
3aKOHOJATEIbCTBA ITyTEM BHEAPEHUS HOPM EBPOIEHCKOrO
YaCTHOTOTIPaBaIOKTPUHANIPAKTHKATIPABOBOTO PETyINPOBAHHMS
OyyT COOTBETCTBOBATH XapaKTepy PETYINPYEMbIX OTHOLICHHH.
OmnpeneneHsl  comepKaHHe, CTPYKTypa M OCOOEGHHOCTH
MIPaBOOTHOLIEHHUH 110 TIPEIOCTABICHUIO METUINHCKHUX YCIYT B
IIPaBOBOM cUCTeME YKpauHBI.

ABTOpBI cHenany BBIBOA O YacTHOIPABOBOW MPHPOJE
MEIUIMHCKUX YCIYyT B OTEYECTBEHHOW IPAaBOBOM IIOKTPHHE.
CdopmynrpoBaHbI peKOMEHIAIIMY BKOHTEKCTEyPETYINPOBAHNUS
TPaKAAHCKUX OTHOLICHHH 110 MPEAOCTaBICHUIO MEAUIIMHCKUX
YCIYr, OTHOCHUTEIBHO BBEACHHS CIICIHAIBHBIX  HOPM,
KacarolINXcs JIMYHBIX HEMMYIIECTBEHHBIX NpPaB YYaCTHHUKOB
OTHOIIECHWH, JOTOBOPHOTO IIPEICTABUTEIHCTBA IALlMEHTA,
IOPUIMYECKNX YCIIOBHUH OKa3aHHEe MEAMIMHCKUX yciuyr 0e3
TIOJTY4EHHS COTTIacusl.

KnioueBble cioBa:  31paBOOXpaHEHHE, METUIMHCKAsS
TIOMOIIb, MPABOBasi NPUPOJA MEIWLUHCKUX YCIYT, JIHYHBIC
HEMMYIIECTBEHHBIC NpaBa, rPakKJaHCKO-TIPaBOBBIC IOTOBODEI,
MIPEACTaBUTEILCTBO MAMCHTA.
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