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K CBEAEHHUIO ABTOPOB!
[Ipu HampaBIEeHUY CTAaTbH B PEAAKITUIO HEOOXOIUMO COOIONATh CISAYIONINE TIPABHIIIA;

1. CraTps nomkHa OBITH IPEJCTaBICHA B IBYX SK3EMIUIIPAX, HA PYCCKOM HMJIM aHTITUHACKOM SI3bI-
Kax, HaTrleyaTaHHas yepe3 MoJITopa HHTepBaJjia Ha OIHOI CTOPOHE CTAHIAPTHOIO JIUCTA € INMPHHOI
JIEBOTO NOJIsI B TPHM caHTHMeTpa. Mcnonb3yemblil KOMIIBIOTEPHBII WPUQT U1 TEKCTa Ha PYCCKOM U
aHnuickoM s3bikax - Times New Roman (Kupuiuna), 115 TeKcTa Ha TPy3UHCKOM S3BIKE CIIEAYeT
ucnoip3oBath AcadNusx. Pasmep mpudra - 12. K pykonrcu, HaneyaTaHHOW Ha KOMITBIOTEPE, JTODKEH
o5ITh IprtoskeH CD co crarbeit.

2. Pa3Mep craTbu TOTKEH OBITH HE MEHEe NeCsTH 1 He OoJiee 1BaALATH CTPAHUI] MAITHOIINCH,
BKJIIOYAsl yKa3areJlb JINTepaTypsl U Pe3loMe Ha aHIJIMIICKOM, PYCCKOM U IPYy3HHCKOM SI3bIKaX.

3. B crarbe 10KHBI OBITH OCBEIICHBI AKTyaIbHOCTh JAHHOTO MaTepHalla, METOIBI U PE3YIIbTaThI
UCCIIeIOBaHUs U X 00CYyKACHHE.

[Ipu npencTaBiIeHNHN B IIeYaTh HAYYHBIX SKCIIEPUMEHTAIBHBIX PA0OT aBTOPHI JOJIKHBI YKa3bIBATH
BHUJl U KOJMYECTBO SKCIIEPUMEHTANBHBIX KUBOTHBIX, IPUMEHSBIINECS METOABl 00e300MMBaHUS U
YCBHIJICHHUS (B XOJI€ OCTPBIX OIIBITOB).

4. K crarbe JOIKHBI OBITH MIPUIIOMKEHBI KpaTKoe (Ha MOJICTPAaHUIIBI) Pe3OMe Ha aHIIIUICKOM,
PYCCKOM M IT'PY3HHCKOM $I3bIKax (BK/IIOYAIOLIEE CIELYOLINE pa3aesbl: Liedb UCCIeI0BaHNs, MaTepHual U
METOJIBI, PE3YJILTATHI M 3aKIIFOUSHHE) U CIIUCOK KITtoueBBIX cioB (key words).

5. Tabnunp! HEOOXOIUMO NPENCTABIATE B Ie4aTHOH hopme. DoTokonuu He npuHUMaroTcs. Bee
nu¢poBbie, HTOTOBbIE H NPOLIEHTHbIE JaHHbIE B Ta0JIMIaX J0JIKHbI COOTBETCTBOBATH TAKOBBIM B
TeKcTe cTaThbU. Tabiuibl U rpaduKu TOJKHBI OBITH 03aryIaBIICHBI.

6. dotorpadun AOIKHBI OBITH KOHTPACTHBIMHU, (POTOKOIHHU C PEHTTEHOTPAMM - B IO3UTUBHOM
n300paxeHuH. PUCYyHKH, yepTeXu U IuarpaMmbl clIeoyeT 03ariaBUTh, IPOHYMEPOBATh U BCTABUTH B
COOTBeTCTBYIOIIEe MecTo TekcTa B tiff opmare.

B noanucsix k MukpogotorpadgusaM cieayeT yKa3plBaTh CTEICHb yBEIMUCHUS Yepe3 OKYISP HITH
00BEKTUB U METOJ] OKPACKU WJIM UMIIPETHALIMH CPE30B.

7. ®aMUIUU OTEYECTBEHHBIX aBTOPOB MIPUBOJAATCS B OPUTHHAIBHON TPAHCKPUIILIUH.

8. I[Ipu opopmnennu u HampaBneHun crared B xypHanm MHI mpocum aBTOpOB cobmronars
NpaBUIIa, U3JI0KEHHBIE B « EMUHBIX TpeOOBaHUSIX K PYKOMHUCSM, IPEACTABISIEMBIM B OMOMEIUIIMHCKHUE
JKypHAJIbD», TPUHATHIX MeXIyHapOAHBIM KOMHUTETOM PEIAaKTOPOB MEAMLMHCKUX KYpHAJIOB -
http://www.spinesurgery.ru/files/publish.pdf u http://www.nlm.nih.gov/bsd/uniform_requirements.html
B koHIIe Kax 101 OPUTHHATIBHOM CTaThU MPUBOAUTCA OnOIHOrpadguyeckuii cnucok. B cnmncok nurepa-
TYPBI BKJIFOYAIOTCSl BCE MaTepHalibl, HA KOTOPBbIE UMEIOTCS CCBUIKU B TeKcTe. CIHUCOK COCTaBIAETCs B
andaBUTHOM MOpsAKe U HymMepyeTcs. JIutepaTypHblii HCTOYHMK NPUBOAUTCS Ha sI3bIKE OpUrMHaia. B
CIMCKE JINTEPATyPhl CHavYajia IPUBOIATCS PabOThI, HAMCAHHBIE 3HAKaMU TPY3MHCKOTO andaBuTa, 3aTeM
Kupwuien u naruHuneidl. CChUIKM Ha IUTHUPYEMble pabOThl B TEKCTE CTAaTbH JAIOTCS B KBaIpPaTHBIX
CKOOKax B BUJI€ HOMEPA, COOTBETCTBYIOLIETO HOMEPY JaHHOH pabOoThI B CIIMCKE TUTEPaTypbl. bonbmmH-
CTBO IIUTHPOBAHHBIX UCTOYHUKOB JOJKHBI OBITH 3a IMOCTIEAHNUE S5-7 JIET.

9. ns momydeHus MpaBa Ha MyONMKAIMIO CTaThs OJDKHA MMETh OT PYKOBOIUTENSI pabOTHI
WIN YUPEXKJCHUS BU3Y U CONPOBOIUTEIHHOE OTHOLLICHNUE, HAIMCAHHBIC WJIM HAlledaTaHHbIE Ha OJIaHKe
Y 3aBEPEHHBIE MOJIHCHIO U NIEYATHIO.

10. B koHIe cTaThU NOJKHBI OBITH MOAMHCH BCEX aBTOPOB, MOJHOCTBHIO MPUBEAEHBI UX
(amMuInM, UIMEHa U OTYECTBA, YKa3aHbl CIIy>KeOHBIN M AOMAIIHUI HOMEpa TeJIe(OHOB U agpeca MM
uHble koopAuHaThl. KomuuecTBo aBTOPOB (COABTOPOB) HE NOHKHO MPEBBIMIATH IISATH YEJIOBEK.

11. Penakuus ocraBisiet 3a cO00i MpaBo COKpaIaTh ¥ HCIPaBIATh cTarhi. Koppekrypa aBropam
HE BBICBUIAETCS, BCS paboTa U CBEpKa IPOBOAUTCS 110 aBTOPCKOMY OPHTHHAILY.

12. HemomycTuMoO HampaBiieHHE B pelaklMIo padoT, MpeICTaBICHHBIX K MeYaTH B MHBIX
M3/1aTeNbCTBAX WIIM OMYOJIMKOBAHHBIX B APYTHX U3JAHUSX.

Hpﬂ HApYHNIEHUH YKa3aHHBIX IPABUJI CTATbU HE PAaCCMAaTPUBAIOTCH.
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Introduction.

Ukraine, just like many countries worldwide, is concerned
about law-based measures to protect human life and health from
unprofessional actions of medical staff. Liability for breach
of healthcare laws is also mentioned in the Fundamentals of
the Ukrainian Laws on Healthcare (hereinafter referred to
as the Fundamentals). It is this legislative act (clause d, part
1, Article 6 of the Fundamentals) that establishes the right of
every citizen of Ukraine to a quality medical care, including the
right to choose a doctor at own discretion, to choose treatment
methods according to his/her recommendations and to choose
a healthcare institution. Persons guilty of breaching the health
protection laws are made liable under the procedure established
by civil, administrative, or criminal laws (Article 80 of the
Fundamentals) [1].

Over the years of our sovereignty, much has already been done
in Ukraine to ensure appropriate delivery of medical care. A
significant contribution to this has been made by scholars via
their academic research for thesis papers focused on the issues of
criminal liability for failure to perform or improper performance
by a medical professional of his or her professional duties due
to a negligent or dishonest attitude towards them. Scientists
analyzed the means and methods for preventing criminal
offenses in healthcare; highlighted the correlation of signs of
medical and pharmaceutical professionals as the subjects of
improper performance of their professional duties; proposed to
use the concept of “patient” instead of the term “sick person”
used in the Criminal Code (hereinafter referred to as the CC) of
Ukraine; and recommended to toughen the punishment.

The works mentioned above mostly analyzed objective and
subjective signs of elements of criminal offenses, differentiated
them from related criminal offenses and from administrative
offenses in this field. However, very insignificant attention was
paid to the social reasons of criminalization of the mentioned
act and the punishment which would be appropriate where such
acts are committed. It is also worth noting that discussions are
ongoing in respect of the need to set an autonomous provision
to be applied to cases where harm is caused to health and life
as a result of improper performance by a medical professional
of his or her functional duties. Despite the available academic
papers, the issues of responsibility of medical care institutions
whose employees caused harm to patient's health are still a blind
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spot. The need to investigate into this problem is particularly
urgent given that Ukraine has introduced other measures under
criminal law applicable to legal entities in cases their employee
commits a corruption criminal offense.

It is worth mentioning that the branch-specific literature
has focused not only on the criminal-law characterization of
improper performance of professional duties by medical or
pharmaceutical professionals, but also on certain aspects of
investigation of such criminal offenses.

Scientific research was done to improve the methodology of
investigation of these criminal offenses. So, M.V. Kapustina
studied the criminalistic characteristics of such criminal offenses
and the tactical aspects inherent in individual investigative
(search) actions and determined the fact to be proven [2].
Furthermore, criminalists explored the tasks of a forensic
medical examination and gave recommendations on how to
assess conclusions made by experts and mentioned the reasons
for commissioning repeated examinations [3,4].

However, the study of the research literature and the materials
of investigative and court practice shows that not all of the
aspects have a profound scientific understanding. Further
scientific research is needed into the issues of effective response
under criminal law to improper performance of duties by
medical professionals and the tactical aspects of getting prepared
for forensic medical examinations as part of investigation of
iatrogenic criminal offenses.

Objective of the study.

Based on the analysis of court practice materials, research
theses, and current laws of Ukraine, to propose the ways of
improving the criminal law-based measures of response to non-
performance or improper performance by a medical professional
of his or her professional duties, and also to determine the
specific aspects of getting prepared for commissioning of
forensic medical examinations as part of investigation of these
criminal offenses.

To achieve this goal, the following tasks should be solved:

- to analyze the practice of pre-trial investigation and court
trial of improper performance by medical professionals of their
professional duties.

- to develop tactical techniques of getting prepared for
commissioning of forensic medical examinations as part of
investigation of these criminal offenses.
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Table 1. Number of registered criminal offenses, as well as persons prosecuted.

Total registered Registered under Art.

Year .. 140 of the Criminal
criminal offenses
Code
2021 332443 565
2020 360 622 653
2019 444130 669
2018 485133 655
2017 523911 725
2016 592 604 643

- to propose the ways of improving the criminal law-based
measures of response to improper performance by medical
professionals of their professional duties.

Materials and methods.

The materials explored in this study were statutory regulations;
research literature; court verdicts; criminal proceedings which
reached the court trial stage, and also statistical information.

The set goal has been implemented using general scientific
and special methods, and also by the analysis of investigator’s
actions in the course of investigating these criminal offenses.

Dogmatic, historical-legal and logical methods were used in
the study of scientific works, the views of scientists on certain
problematic issues of iatrogenic crimes.

The functional method was used in formulating the features
of the appointment of forensic medical examinations. The
statistical method was used to analyze the results of investigative
and judicial practice, to collect and process data obtained from
statistical reporting.

The structural-criminalistics method was applied in the
development of tactical recommendations for the preparation
and conduct of forensic medical examinations.

Results and discussion.

Current criminal law, namely, Article 140 of the Ukrainian
CC, establishes liability for failure to perform or improper
performance by a medical profession of his or her professional
duties due to a negligent or dishonest attitude towards
them, where this causes harm to health. This provision also
criminalizes the actions of a pharmaceutical professional in case
of improper performance of his or her duties. As an alternative
punishment, the law provides for correctional labor, deprivation
of the right to hold certain positions or engage in a certain type
of activity, and also for restriction of freedom up to five years
and imprisonment up to three years [5].

It should be noted that recorded criminal offenses reach the
court trial stage in an insignificant number of cases. Researchers
have repeatedly emphasized this fact and given their opinion of
this situation [6,7].

Thus, the statistical data analysis shows that there is too large
a gap between the number of persons charged with a crime and
the number of recorded criminal proceedings under Article 140
of the Ukrainian CC. According to the data of the Prosecutor
General’s Office about the situation with investigation of
criminal offenses under Article 140 of the Ukrainian CC, a
significant number of reports about such criminal offenses is
recorded, but the prospects for their trial at court is less than
one percent. If criminal proceedings do reach the court trial
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Charged Convicted Acquitted
2 3 1
4 2 -
2 4 1
3 2 -
2 4 -
2 5 -

stage, they often end with acquittal of the person concerned or
termination of the proceedings by amnesty or due to expiration
of the statutory limitation period for criminal liability. Thus,
in 2020, 653 criminal proceedings were registered of which
only 4 confirmed the status of a suspect [8] and 2 persons were
convicted. A similar situation was in 2019 as well as in earlier
years. Thus, in 2019, 669 criminal proceedings were registered,
with only 2 of them confirming the status of a suspect, 4 persons
convicted, and 1 person acquitted. In 2018, 655 criminal
proceedings were registered, of which 3 confirmed the status of
a suspect and 2 persons were convicted. In 2017, 725 criminal
proceedings were registered, of which 2 confirmed the status of
a suspect and 4 persons were convicted. In 2016, 643 criminal
proceedings were recorded, of which 2 confirmed the status of
a suspect and 5 persons were convicted [9]. Here it should be
noted that according to the court practice, the persons charged
with a crime were medical professionals, not pharmacists. This
peculiarity of the court practice has been repeatedly highlighted
in academic literature [6,7].

It should be noted that Art. 140 of the CC of Ukraine, the
legislator pointed to two subjects - medical and pharmaceutical
workers, dividing them. This indicates that Art. 140 of the CC
of Ukraine describes the composition of criminal offenses,
which differ from each other in terms of the subject of their
commission. Judicial practice says that people who were held
accountable were medical workers, not pharmaceutical workers.
This feature of judicial practice has been repeatedly mentioned
in the scientific literature [6,7].

Bringing criminal charges against pharmaceutical professionals
is even more difficult than against medical professionals. This
situation can be attributed to several factors, among which we
should mention the imperfection of criminal law standards as
such and the insufficiently elaborated methods for investigation
of these criminal offenses.

It is noteworthy that committed acts cannot be prevented
merely by the criminal law-based measures of response to such
acts. Prevention requires a set of measures for regulation of
activities involving delivery of medical services.

Criminal law-based measures, if applied to medical institutions,
could become one of the levers capable of having an impact
on appropriate delivery of their medical services. The national
criminal law currently in force excludes this.

Without getting involved in the discussion which has flared up
around the applicability of criminal law-based measures to legal
entities, we would like to point out that the countries which have
introduced a similar form of response to a committed criminal offense
do not abandon it but further improve its application rules [10].
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It is interesting to study the provisions of the Criminal Code of
Georgia on criminal liability of legal entities. Unlike Ukraine,
the range of crimes which may entail the applicability of
measures under criminal law to a legal entity is much wider
then in Ukraine.

The experience acquired by foreign countries in this area
should be used for improving the legal framework of healthcare
in Ukraine. This issue becomes especially critical when in
criminal proceedings a lengthy investigation ends with dismissal
of charges previously brought against a person because the
statutory limitation period for criminal liability has expired. In
such cases, the perpetrator keeps on working either at the same
medical institution or at another one, and in fact the burden of
criminal law measures has no impact either on this person or on
the institution where he or she works as a medical professional.

To prevent such situations, some countries, for example, the
USA, the UK, Canada, New Zealand, South Africa, prefer the
methods under civil law for settlement of claims pertaining to
the harm inflicted on patient’s life and health by professionals
of healthcare institutions while performing their professional
duties. At the same time, in exceptional cases, the use of criminal
law measures is still an option. The European experience
regarding legal regulation of this issue includes a combination
of civil- and criminal-law approaches [6].

This approach is more justified, since, as noted above, along
with criminal liability of an individual, it will make possible
the criminal law-based response to actions of enterprises,
institutions and organizations. This, in turn, will have a strong
preventive effect. For example, today we have lots of various
kinds of medical content broadcast on TV and on the Internet.
The wide reach of such programs highlights the need for
discussing the responsibility of program organizers (creators) in
the event of adverse consequences [11,12].

It is worth noting that criminal charges may be brought against
the perpetrator only following a high-quality investigation of a
criminal offense. A forensic medical examination gains particular
significance in the investigation of improper performance of
professional duties by medical professionals and Article 242 of
the Criminal Procedure Code of Ukraine establishes that such
examination is mandatory.

To ensure that the said examination is successful, an
investigator should master the tactical techniques of getting
prepared for it. Determining the circle of experts is one of
the major stages of such preparation. The legal literature has
repeatedly emphasized the need to engage several experts
for forensic medical examinations relating to the criminal
offenses under study. The team of experts should include
clinical physicians of various profiles: surgeons, obstetricians-
gynecologists, neuropathologists, anesthesiologists, infectious
disease specialists, others (depending on the type of improper
performance of duties by medical professionals) [3]. We share
the position expressed by V.V. Franchuk that the comprehensive
arrangement of such examinations results from them multitask
nature [13].

The Guidance for Conducting a Forensic Medical Examination
establishes that such an examination may be conducted
exclusively by specialists of state-owned institutions of forensic
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medical examinations subordinated to the Ministry of Health of
Ukraine [14]. It is worth noting that this may have an adverse
impact on investigation of such criminal offenses.

Specialists also note that there is actually no independent
forensic medical examination in Ukraine and experts who
do not compromise on their principles and conduct honest
examinations can be called heroes [15].

We believe that one of the ways to solve this problem is to
establish the competitiveness of forensic experts. In our opinion,
the competitiveness of experts will be possible if it is allowed
to conduct forensic medical examinations outside the system of
state-owned institutions. We share the position of A.N. Taranova
that in this context the primary focus of attention should be
on whether an expert has special competency needed for the
criminal proceedings rather than on his or her departmental
affiliation. The author encourages benefiting from the positive
experience of the EU countries which have introduced the
institution of private expert examination. We also agree with
the author that along with guaranteeing the rights and freedoms
of citizens and society, such a model will also allow cutting the
budget expenditure for maintenance of state-owned specialized
institutions [16].

Furthermore, we believe that the competitiveness of forensic
experts will curtail the timing and costs of examinations and
will generally improve the quality of examinations.

It should be pointed out that the timing and completeness of
these examinations also depends on how many items should be
examined. In the context of the mentioned criminal offenses,
medical documentation is always the subject matter of forensic
medical examinations. It is noteworthy that reliability and
good quality of the items provided for examination is one of
the prerequisites for a reliable expert opinion [17]. Therefore,
collection of medical documentation is one of the major stages
in getting prepared for the examination. An investigator should
pay attention whether there are signs of forgery, since such
documentation, as B.V. Stetsik rightly notes, can be falsified
by interested persons [18]. In this regard, such documentation
should be seized as quickly as possible to prevent any possible
falsification. Furthermore, experts must be provided with the
originals of the seized medical documentation.

Mind that today a significant part of medical documentation
can be in electronic form. Further digitalization will lead to
more medical documents in electronic form. Accordingly, an
investigator is faced with the question of how to detect the signs
of falsification of digital documents.

Along with the documents, the examination should also be
conducted in respect of the individuals (or their corpses) who
received improper medical care. If a corpse is buried, it must be
exhumed. Only in exceptional cases, after considerable time has
passed and the body tissues have completely decomposed (in
1-3 years, complete skeletonization occurs), a forensic medical
examination can be made using medical records.

The examination may also be requested in respect of medicines,
medical instruments and other items, depending on the type of
improper performance of duties by medical professionals.

Another important point in getting prepared for a forensic
medical examination as part of the criminal proceedings
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referred to in this study is to formulate the questions to experts.
The content of such questions will depend on the case under
investigation. It should be noted that such questions should be
specific, clear, unequivocal, and clarifying, and not suggestive
(i.e., those which already imply the answer). Besides, all
questions should be interrelated and asked in a logical sequence
according to the procedure of delivery of medical care and
its consequences. Legal literature divides the questions put
to experts in the criminal proceedings of this type into the
following groups:

- about the cause of death or another adverse outcome.

- about the presence or absence of deficiencies in the delivery
of medical care.

- about the severity of the harm caused to patient's health.

- about the presence and nature of a causal relationship between
the deficiencies and the adverse outcome [19].

An investigator must also mind that law-related questions may
not be resolved based on the examination, namely, questions
about the presence of elements of a crime, guilt / innocence, or
the form of guilt of a certain person.

It is noteworthy that tactically correct preparation for the
conduct of a forensic medical examination will not only
contribute to the establishment of facts to be proven but will
also reduce the number of repeated examinations.

It should also be noted that in Ukraine proposals have been
made to adopt the Medical Code which would comprehensively
regulate various issues [20]. Concurring with the arguments of
the authors that its adoption is requisite, we propose its more
precise title - the Medical Code of Ukraine.

Conclusions.

With a view to preventing criminal offenses involving improper
performance of professional duties by medical professionals,
their duties should be formalized at the legislative level. In
the future, the Medical Code of Ukraine may become such a
normative act which will comprehensively regulate the rights
and obligations of patients as well as of medical professionals.

It would be appropriate to formalize the duties of a medical
professional in detail at the legislative level.

It necessary to ensure that current criminal laws of Ukraine
provide for the possibility of applying criminal law-based
measures to medical institutions in case of improper performance
of professional duties by their medical professionals. We
believe that it would be appropriate to enshrine at the regulatory
level the application of criminal law-based measures to medical
institutions in case of improper performance by a medical
professional of his or her duties entailing the death of an
individual or other grave consequences.

There are some peculiarities in the tactical techniques of
getting prepared for forensic medical examinations as part of
investigation of the criminal offenses under study that must be
taken into account. They are expressed as follows:

- it is necessary to promptly seize medical documentation in
order to prevent its falsification.

- medical records should be inspected for the presence/absence
of signs of forgery.

- clinical physicians of various profiles should be commissioned
for the expert examination.
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- it is inadmissible to conduct a forensic medical examination
based only on medical documents, except for cases of complete
skeletonization of a human corpse.

- questions put to experts should meet the criteria of specificity,
clarity, and unambiguousness.

The forensic medical examination in these criminal proceedings
should be comprehensive. At the legislative level, allow for a
forensic medical examination on an adversarial basis. This will
reduce the time and cost of examinations and generally improve
the quality of research.
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SUMMARY

IMPROPER PERFORMANCE OF PROFESSIONAL
DUTIES BY A MEDICAL PROFESSIONAL:
CURRENT ISSUES OF CRIMINAL-LAW RESPONSE
AND INVESTIGATION

The purpose of the study - based on the analysis of judicial
practice, scientific regulations, and current laws of Ukraine
to suggest the ways of improving the criminal-law response
measures to failed or improper performance of professional
duties by a medical professional, and to determine the specific
preparations for appointment of forensic medical examinations
in the course of investigation of the criminal offenses concerned.

The materials of the study were statutory regulations; scientific
research literature; court verdicts; criminal proceedings which
were considered by court, and also statistical information.

The set purpose has been implemented by using the historical,
dogmatic, system structural and logical methods for the research
and also for the analysis of investigator’s activities while
investigating the criminal offenses concerned.

In this paper the author concludes that criminal offenses related
to improper professional duties performance by a medical
professional may be prevented by formalizing such duties at
the legislative level. In the future, such a statutory instrument
may be a Medical Code of Ukraine which will comprehensively
regulate the rights and duties of patients as well as of medical
staff.

The current criminal laws of Ukraine should provide for
the possibility of applying criminal-law measures to medical
institutions in case someone of their medical professionals
improperly performs his/her professional duties.

It is expedient to make detailed formalization of the duties
which a medical professional has at the level of separate
legislative acts. For this purpose, it is necessary to adopt a
number of legislative acts, rather than departmental ones,
which would consolidate these duties with due regard for the
development level of the healthcare branch.

Statutory enshrinement is needed in respect of the application
of criminal-law measures to medical institutions in case
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someone of their medical professionals improperly performs
his/her professional duties and this results in death of a person
or other serious consequences.

The tactics of preparations for the appointment of forensic medical
examinations in the course of investigation of the criminal offenses
concerned have certain specific features, in particular:

- medical documentation should be scrutinized for the
presence/absence of signs of forgery.

- clinicians with different specializations should be engaged
for expert examination.

- it is inadmissible to make forensic medical examination
based only on medical documents, except for cases of complete
skeletonization of a human corpse.

- the questions which experts are asked should meet certain criteria.

Keywords: Improper performance of professional duties by
a medical professional, criminal liability, crime investigation,
medical examination.

PE3IOME
HEHAJJEXAIIEE HNCITIOJTHEHHE
MPOPECCHUOHAJIBHBIX OBS3AHHOCTEM

MEJUINNHCKHUM PABOTHUKOM: AKTYAJIBHBIE
BOITPOCHI YI'OJOBHO-ITPABOBOT'O
PEATUPOBAHMUS U PACCIETOBAHUA

enp wccnenoBaHws - Ha OCHOBAHWM aHAIHM3a MaTEpHAIIOB
CyneOHOHM TIPaKTHKH, HAyIHBIX ITOJIOKEHUH, IeHCTBYIOMIETO
3aKOHOATEIbCTBA YKpauHsI TIPEIIOKHUTD myTH
YCOBEPIICHCTBOBAHMUS MEP YTOJIOBHO-TIPABOBOTO pearnpoBaHUS
3a  HEHWCIOJHCHHWE WM  HEHAJJIe)Kallee  UCIIOJIHCHHE
MEIUIIUHCKIM  pabOTHUKOM  CBOMX  Tpo(ecCHOHAIhHBIX
00s13aHHOCTEH, a TaKXKe OMPENEITUTh 0COOCHHOCTH TOATOTOBKU
K Ha3HAuUCHHUIO CyNeOHO-MEOWIIMHCKUX OKCIEePTH3 MpHU
paccieToBaHUH HCCIIEIYEMBIX YTOIOBHBIX ITPABOHAPYIICHUH.

MarepraxaMy WCCIIEIOBAaHHS CTAIH HOPMATHBHO-TIPABOBBIC
aKTBl; HAy4YHAs JIMTEpaTypa; MPUTOBOPHI Cyda; YTOJOBHBIC
MIPOU3BOJICTBA, PACCMOTPEHHEIE CYZIOM, a TAK)KE CTAaTHCTHIECKas
nHpOpMALIHS.

Peanu3zanus noctaBiaeHHON LETN OCYILIECTBIEHA C IOMOIIBIO
HCTOPHUYECKOTO, TOTMATHIECKOTO, CHCTEMHO-CTPYKTYpHOTO U
JIOTHYECKOTO METOMOB TIPH HCCICIOBAaHUH, a TAaKXKE aHAIH3E
NEeSITeTBbHOCTH CJEeJOBaTeNsi B IPOILECCE PacCIeIOBAHUSA
YKa3aHHBIX YTOJIOBHBIX ITPABOHAPYIICHUH.

B pabote memaercst BBIBOIBI O TOM, YTO UISI OOECIICYCHUS
MPEOTBPAIICHNS YTOJOBHBIX IPAaBOHAPYIICHHH, CBSI3aHHBIX

C  HEHaJIOKAI[MM  KCIOJHEHHEM  MpOoQeCCHOHANBHBIX
o0sA3aHHOCTENR MEIUITHHCKUM paboTHHKOM clemyer
¢opmamm3oBaTh WX OOS3aHHOCTH Ha 3aKOHOAATEIHHOM

ypoBHe. TakuMm HOPMATHBHBIM AaKTOM B OyIymieMm CTaTh
MenunuHCKAN KOAeKC YKPanHBI, B KOTOPOM OyIyT KOMIUTIEKCHO
peTIaMeHTHPOBAHBI MIPaBa M 00S3aHHOCTH KaK MAIMEHTOB, TaK
1 MEANIIMHCKOTO TIEPCOHAA.

Heo6xommnmo B IEHCTBYIOIIEM YTOJIOBHOM 3aKOHOJATEbCTBE
VYKpauHbl TNPEAyCMOTPETh BO3MOXKHOCTH TNPHMECHEHHS MeEp
YTOJIOBHO-ITPABOBOTO XapaKTepa K MEAUIIHCKUM yIPEKICHUSIM
B Cilyyae HEHAIJIEKAIIETO HCIOIHEHUS NPO(eCCHOHATBHBIX
00s13aHHOCTEH €r0 MeAUIIMHCKUM PabOTHUKOM.

[lenecoobpa3Ho Ha ypOBHE OTIACHBHBIX 3aKOHOIATENHHBIX
aKTOB TOAPOOHO (popMann30BaTh OOS3aHHOCTH METUIIMHCKOTO

21



paborHuka. Jlns  3TOr0  HEOOXOMUMO  MPUHSTH P
3aKOHOJIATENbHBIX, d& HE BEJOMCTBEHHBIX aKTOB, KOTOpBIE
Obl C y4eTOM YpPOBHSI Pa3BUTHS MEIHUIUHBI, 3aKPEHHIH 3TH
00S13aHHOCTH.

IMpu 1OArOTOBKE K HA3HAYEHWIO CyIeOHO-MEIUITUHCKUX
IKCIIEPTH3 MPHU PACCIIENOBAHHM HCCIIENYEMBIX YTOJOBHBIX

HpaBOHapyIHeHI/Iﬁ HeO6XOZ[I/IMO YUYUTBIBATH cieayromue
ocobenHoctH. OHU BBIPpAXKAarOTCs B TOM, YTO!:
- HeO6XOZ[I/IMO OIICPaTuBHO HU3bIMAaTh MCAUIHUHCKYIO

JOKYMEHTAIIMIO C LENIbI0 HeIOMyIeHus ee (atbcuduKaimy;

- MEIMIIMHCKAs IOKYMEHTanus TpedyeT 0OCMOTpa Ha Hajinyue/
OTCYTCTBUE NIPU3HAKOB MOJAEIKY;

- DKCIIEPTHOE HCCIEA0BaHUE TpeOyeT MpUBIEYCHUS] Bpadeii-
KJIMHULUCTOB C Pa3InYHOM crenuanu3anyei;

- HEJOMYCTUMO, KpPOME CJIy4aeB IIOJIHOTO CKEJIETHUPOBAHUS
Tpyma  4elloBeKa, NpPOBEAEHHE  CyAeOHO-MEeIUIIMHCKON
SKCHEPTU3HI TOJIBKO M0 MEAUIIMHCKUM JOKYMEHTaM;

- BOIPOCHI, KOTOPBIE CTaBATCS MEped SKCIepTaMM, IOKHBI
COOTBETCTBOBATH KPUTEPHUSIM KOHKPETHOCTHU, YETKOCTH, SICHOCTH.

CyneOHOo-MeaUITMHCKAs SKCIIEPTH3a 10 YKa3aHHBIM yTOJIOBHBIM
MIPOU3BOJCTBAM JIOJKHA MMETh KOMIUIEKCHBIM Xapakrep. Ha
3aKOHO/IATEIEHOM YpPOBHE pa3pelluThb IpPOBEACHHE CyAeOHO-
MEIUIUHCKOM AKCIEPTU3bl HA COCTA3ATENIBHBIX Hauanax. JTo
MO3BOJIUT COKPAaTUTh CPOKH, CeOECTOMMOCTh TIPOBEICHHMS
9KCIEPTH3 U B IIEJIOM MOBBICUT KAYE€CTBO UCCIICAOBaHUMA.

Heobxonnmo B JeHCTBYONIEM YTOJOBHOM 3aKOHO/IATENILCTBE
VYKpauHBl TakXke MpPeAyCMOTPETb BO3MOXKHOCTb HMPUMEHEHUS
Mep YrOJOBHO-TIPABOBOTO  XapakTepa K MEIUIMHCKUM

YUPeXKIEHUSIM B  Cllydae HEHa[JIeXKAllero HUCIIONHEHUS
npo(eCCHOHANBHBIX ~ O0A3aHHOCTEHl  €ro  MEAUIMHCKUM
PabOTHHUKOM.

Cnez[yeT, o HamemMy MHCEHUIO, HOPMATHUBHO 3aKpCIIUTDb,
MNPUMCHCHUC MEp YTOJIOBHO-IIPABOBOT'O XapaxkTepa K
MCAUIUHCKUM  YUPCIKACHUSIM B ClIyda€ HCEHaAIJICKAIICTO
HUCIIOJIHCHUEM MCIUITMHCKUM pa60THI/IKOM CBOHX O6H3aHHOCTeﬁ,
KOTOPO€ MOBJICKJIO 3a coboit CMEPTH JIMIa 00 WHBIE TKKHE

OCICaACTBUA
KaoueBnie cJjioBa: HCHaIJIC)KAIICC HUCIIOJIHCHUC
MCIUIITMHCKHM pa6OTHI/IKOM CBOHX HpO(i)eCCI/IOHaJ'IBHLIX

O6H3aHHOCTeI>i; YTrojaoBHass OTBETCTBEHHOCTb, PACCICAOBAHUC

YTOJIOBHBIX IpaBOHAPYIICHUH, CyReOHO-MeTUIIHCKAsT
9KCIIEPTH3A.
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