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K CBEAEHUIO ABTOPOB!
[Ipu HampaBIeHUY CTAaTbH B PEAAKITHIO HEOOXOINMO COOITIOATh CISAYIONINE TIPABHIIA;

1. CraTps 1oyKHA OBITH MPECTABICHA B IBYX DK3EMILISIPAX, HA PYCCKOM MJIM aHTIIUHCKOM SI3bI-
Kax, HarleyaTaHHas yepe3 MoJITopa HHTepBaJjia Ha OHOIl CTOPOHE CTAHIAPTHOIO JIUCTA ¢ INMPHHOI
JIEBOTO NOJIsI B TPHM caHTHMeTpa. Mcnonb3yemblil KOMIIBIOTEPHBIH WPUQT U1 TEKCTa Ha PYCCKOM U
anruiickoM sizpikax - Times New Roman (Kupuaauima), Ui TekcTa Ha TPY3UHCKOM SI3BIKE CIIETyeT
ucnoip3oBath AcadNusx. Pasmep mpudra - 12. K pykornrcu, HaneyaraHHOW Ha KOMITBIOTEPE, JTOJDKEH
o51Th IprTO’keH CD co crarbeit.

2. Pa3mep craTbu 10TKEH OBITH HE MEHEE IECSTH 1 He OoJiee 1BaALaTH CTPaHUI] MAIIHOIINCH,
BKJIIOUAsl yKa3arellb JINTepaTypsl U Pe3loMe Ha aHIJIMIICKOM, PYCCKOM U IPY3HHCKOM SI3bIKaX.

3. B crarbe 10KHBI OBITH OCBEIIEHBI AKTYyaIbHOCTh JJAHHOTO MaTepHalla, METO/IbI U Pe3YIIbTaThI
UCCIIeIOBaHUS U MX 00CYKACHHE.

[Ipu npencTaBIeHNN B IIeYaTh HAYYHBIX SKCIIEPUMEHTAIBHBIX PA0OT aBTOPHI JOJIKHBI YKa3bIBATH
BHUJl U KOJIMYECTBO IKCIEPUMEHTANBHBIX KUBOTHBIX, IPUMEHSBIIHECS METOABl 00e3001MBaHUs U
YCBIMICHHUS (B XOJ€ OCTPBIX OIBITOB).

4. K crarbe JOIKHBI OBITH IPUIIOKEHBI KpaTKoe (Ha MOJICTPAaHUIIbI) Pe3OMe Ha aHIIIMICKOM,
PYCCKOM M I'PY3HHCKOM $I3bIKax (BK/IIOYAIOLIEE CIEIYIOLINE pa3aesbl: Lieb UCCIeI0BaHNs, MaTepHua U
METO/IBI, PE3YJILTAThI M 3aKIFOUSHHE) U CIIUCOK KITtoueBbIX ciioB (key words).

5. Tabnuupl HEOOXOIUMO NPECTABIATE B Ie4aTHOM hopme. DoTokonuu He TpuHUMaroTcs. Bee
nu¢poBbie, HTOTOBbIE H NPOLEHTHbIE JaHHbIE B Ta0JIMIaX J0JIKHbI COOTBETCTBOBATH TAKOBBIM B
TeKcTe cTaThbU. Tabiuibl U rpaduKu TOTKHBI OBITH 03aryIaBICHBI.

6. dotorpadun AOIKHBI OBITH KOHTPACTHBIMHU, (DOTOKOIHMHU C PEHTTEHOTPAMM - B HO3UTUBHOM
n300paxeHnH. PUCYyHKH, YepTeKU U IuarpaMmbl CIeLyeT 03arIaBUTh, IPOHYMEPOBATh U BCTABUTH B
COOTBeTCTBYIOIIEe MecTo TekcTa B tiff hopmare.

B noanucsix k MukpogotorpagusaM cieayeT yKa3bBaTh CTEIICHb YBEIMUCHHUS YePEe3 OKYISP HITH
00BEKTUB U METOJ] OKPACKU WJIM UMIPETHALIUH CPE30B.

7. ®aMUIIUU OTEYECTBEHHBIX aBTOPOB MIPUBOJATCS B OPUTHHAIBHON TPAHCKPUIILINH.

8. I[Ipu opopmnennn u HarpaBneHun crtared B kypHanm MHI nmpocum aBTOpOB cobmronars
NpaBuIIa, U3JI0KEHHBIE B « EMUHBIX TpeOOBaHUSAX K PYKOMHUCSM, IPEACTABISIEMBIM B ONOMEIUIIMHCKHUE
JKYpHAJIbD», TPUHATHIX MeXKIyHapOAHBIM KOMHUTETOM PEIaKTOPOB MEAMLMHCKUX JKYpPHAJIOB -
http://www.spinesurgery.ru/files/publish.pdf u http://www.nlm.nih.gov/bsd/uniform_requirements.html
B koHIe Kax /101 OPUTHHATIBHOM CTaThU MPUBOIUTCS OMOIHOrpadguyeckuii cucok. B cnmncok nurepa-
TYPBI BKJIFOYAIOTCSl BCE MaTepHalibl, HA KOTOPbIE UMEIOTCS CChUIKU B TeKcTe. CIHCOK COCTaBIsIeTCs B
andaBUTHOM MOpsAKEe U HymMepyeTcs. JIutepaTypHblii HCTOYHMK IPUBOAUTCS Ha sI3bIKE OpUrMHana. B
CIMCKE JINTEPATyPhl CHavYajIa MPUBOIATCS PaOOThI, HAIMCAHHBIE 3HAKAMU TPY3MHCKOTO anaBuTa, 3aTeM
KApuuien u naruauned. CChUIKM Ha IUTHUPYEMble pabOThl B TEKCTE CTATbH JAIOTCS B KBaIPaTHBIX
CKOOKax B BU/I€ HOMEPA, COOTBETCTBYIOLIETO HOMEPY JaHHOH pabOoThI B CIIMCKE TUTEPaTypbl. bonbmmh-
CTBO IIUTHPOBAHHBIX UCTOYHUKOB JOJKHBI OBITH 32 IMOCTETHNUE 5-7 JIET.

9. ns momydeHus MpaBa Ha MyONHMKALMIO CTaThs TOJDKHA MMETh OT PYKOBOIUTENSI pabOTHI
WIN YUPEXKJICHUS BU3Y U CONPOBOIUTEIBHOE OTHOILICHHUE, HAIMCAHHBIC WJIM HAlledaTaHHbIC Ha OJIaHKe
Y 3aBE€PEHHBIE MOJIHCHIO U NIEYaThIO.

10. B koHIe cTaThU NOJKHBI OBITH MOAMHCH BCEX aBTOPOB, MOJHOCTBIO MPUBEACHBI UX
(amuIMM, UIMEHAa U OTYECTBA, YKa3aHbl CIIy>KeOHBIH M JOMAIIHUI HOMEpa TeJIe(OHOB U agpeca MM
uHble KoopAuHaThl. KonmuuecTBo aBTOPOB (COABTOPOB) HE TOJHKHO MPEBBIIIATE IISITH YEJIOBEK.

11. Penakuus ocraBisieT 3a cOO0 MpaBo COKpallaTh U UCHPaBIATh cTarbi. Koppekrypa aBropam
HE BbICBUIAETCS, BCS paboTa U CBEpKa MIPOBOAUTCS 110 aBTOPCKOMY OPHTHHAILY.

12. HenomycTuMO HarpaBiieHHE B pefaklMIo padoT, MPeICTaBICHHBIX K MeYaTH B MHBIX
M3/1aTeIbCTBAX WIIM OMYOJIMKOBAHHBIX B APYTHX M3IAHUSX.

Hpﬂ HApyHI€HUU YKa3aHHbIX IPaBUJI CTATbU HE paCCMaTPUBAIOTCH.




REQUIREMENTS

Please note, materials submitted to the Editorial Office Staff are supposed to meet the following requirements:

1. Articles must be provided with a double copy, in English or Russian languages and typed or
compu-ter-printed on a single side of standard typing paper, with the left margin of 3 centimeters width,
and 1.5 spacing between the lines, typeface - Times New Roman (Cyrillic), print size - 12 (referring to
Georgian and Russian materials). With computer-printed texts please enclose a CD carrying the same file titled
with Latin symbols.

2. Size of the article, including index and resume in English, Russian and Georgian languages must
be at least 10 pages and not exceed the limit of 20 pages of typed or computer-printed text.

3. Submitted material must include a coverage of a topical subject, research methods, results,
and review.

Authors of the scientific-research works must indicate the number of experimental biological spe-
cies drawn in, list the employed methods of anesthetization and soporific means used during acute tests.

4. Articles must have a short (half page) abstract in English, Russian and Georgian (including the
following sections: aim of study, material and methods, results and conclusions) and a list of key words.

5. Tables must be presented in an original typed or computer-printed form, instead of a photocopied
version. Numbers, totals, percentile data on the tables must coincide with those in the texts of the
articles. Tables and graphs must be headed.

6. Photographs are required to be contrasted and must be submitted with doubles. Please number
each photograph with a pencil on its back, indicate author’s name, title of the article (short version), and
mark out its top and bottom parts. Drawings must be accurate, drafts and diagrams drawn in Indian ink
(or black ink). Photocopies of the X-ray photographs must be presented in a positive image in tiff format.

Accurately numbered subtitles for each illustration must be listed on a separate sheet of paper. In
the subtitles for the microphotographs please indicate the ocular and objective lens magnification power,
method of coloring or impregnation of the microscopic sections (preparations).

7. Please indicate last names, first and middle initials of the native authors, present names and initials
of the foreign authors in the transcription of the original language, enclose in parenthesis corresponding
number under which the author is listed in the reference materials.

8. Please follow guidance offered to authors by The International Committee of Medical Journal
Editors guidance in its Uniform Requirements for Manuscripts Submitted to Biomedical Journals publica-
tion available online at: http://www.nlm.nih.gov/bsd/uniform_requirements.html
http://www.icmje.org/urm_full.pdf
In GMN style for each work cited in the text, a bibliographic reference is given, and this is located at the end
of the article under the title “References”. All references cited in the text must be listed. The list of refer-
ences should be arranged alphabetically and then numbered. References are numbered in the text [numbers
in square brackets] and in the reference list and numbers are repeated throughout the text as needed. The
bibliographic description is given in the language of publication (citations in Georgian script are followed
by Cyrillic and Latin).

9. To obtain the rights of publication articles must be accompanied by a visa from the project in-
structor or the establishment, where the work has been performed, and a reference letter, both written or
typed on a special signed form, certified by a stamp or a seal.

10. Articles must be signed by all of the authors at the end, and they must be provided with a list of full
names, office and home phone numbers and addresses or other non-office locations where the authors could be
reached. The number of the authors (co-authors) must not exceed the limit of 5 people.

11. Editorial Staff reserves the rights to cut down in size and correct the articles. Proof-sheets are
not sent out to the authors. The entire editorial and collation work is performed according to the author’s
original text.

12. Sending in the works that have already been assigned to the press by other Editorial Staffs or
have been printed by other publishers is not permissible.

Articles that Fail to Meet the Aforementioned
Requirements are not Assigned to be Reviewed.
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PROVISION OF THE RIGHT TO NON-INTERFERENCE WITH PRIVACY DURING MUSTER PROCESS
WITH THE PARTICIPATION OF DOCTOR (FORENSIC EXPERT)

"Deshko L., *Udovenko Zh., *Bulycheva N., *Galagan V., “‘Bulychev A.

"Taras Shevchenko National University of Kyiv, ?Kyiv National University of «Kyiv-Mohyla Academyy;
3Borys Grinchenko Kyiv University, *State Research Institute of the Ministry of Internal Affairs of Ukraine

The current COVID-19 pandemic is creating extreme con-
straints on health care systems in all member States. The in-
creasing number of severely ill patients raises major ethical
challenges that professionals and competent authorities have to
address. Difficult decisions have to be taken concerning the so-
ciety as a collective, and within the health care at an individual
level. It is essential that such decisions meet the fundamental
requirement of respect for human dignity and that human rights
are upheld to ensure that these situations do not increase existing
vulnerabilities and do not lead to discrimination in the access to
healthcare [17].

According to Dr. Olga Haiub-Kowalczyk “Nobody needs to be
convinced of the direct impact on human rights flowing from the
pandemic induced by the SARS-CoV-2 virus. The necessity of re-
organizing the state and way it works goes hand in hand with sud-
den changes in how entire societies live, as well as the necessity of
adapting to dynamically changing conditions” [22]. Today in many
countries of the world the problem of provision of the right to non-
interference into privacy is one of the most acute.

The right to respect for privacy is a fundamental human right
and a part of the right of privacy, which also includes the right
to respect for family life, housing and correspondence. Among
the current international legal acts in the sphere of observance of
human rights and freedoms, which include non-interference into
personal life where Ukraine being a member of, Universal Dec-
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laration of Human Rights 1948 [3] should be mentioned; as well
as the Article #12, which proclaimed the right to protection from
unreasonable interference into privacy. Guarantees of protec-
tion of these right are enshrined in Article #8 of the Convention
for the Protection of Human Rights and Fundamental Freedoms
1950 (hereinafter — the Convention) [5], and in the Article #17
of the International Covenant on Civil and Political Rights, 1966
[6]. In particular, the Convention provides comprehensive list of
cases on interference within privacy by public authorities, which
exclude arbitrariness and unlawfulness of such interference.
These include the following cases: 1) when the interference is
carried out in accordance with the Law; 2) when interference is
necessary within democratic society; 3) when the interference
is carried out in the interests of national and public security or
the economic well-being of the country, for the prevention of
riots or crimes, for the protection of health and morality or for
the protection of the rights and freedoms of other citizens [5].
The European Court of Human Rights (hereinafter — ECHR)
provides guidance on the importance and the range of rights to
respect for personal (private) life, which is the source of law in
Ukraine [17].

The constitutional and legislative regulation in Ukraine of
the right to non-interference with privacy is harmonized with
international legal acts. Indeed, Article #32 of the Constitu-
tion of Ukraine provides negative obligation of the state to
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guarantee the right to non-interference within one’s private
life, except the cases directly provided by the Basic Law. The
provisions of part two of Article #32 of the Constitution of
Ukraine acknowledge comprehensive grounds for possible
legitimate interference into personal life of a citizen (includ-
ing one who holds the position related to the functions of
the state or local self-government bodies as well as mem-
bers of his family) [10]. However, the legislation of Ukraine
cites a little bit different wording of the mentioned statement
than international acts grounded on that possible legitimate
interference, which includes the following: 1) consent of a
person for collecting, storage, and usage as well as spread-
ing confidential information about him/her; 2) in the way of
absence of this consent, there are cases determined by the
law and acting in the interests of national security, economic
well-being and human rights only. During the pre-trial inves-
tigation and consideration them as the matter of fact, every
person is guaranteed his/her non-interference of their privacy
(personal and family ones) according to Article #15 of the
Criminal Procedure Code (hereinafter — the CPC) of Ukraine
as the basic document of criminal proceedings.

Despite the updating of the criminal procedural legislation of
Ukraine, the legal regulation of the procedure for proceeding
individual investigative (searching) actions remains imperfect.
In particular, this is directly relevant to the muster process, for
which the purposes and targets are not clearly stated; the types of
exploration and the procedural process for their implementation
are defined insufficiently; the actual reasons for its conduct are
not clearly stated in the law; there is no procedural regulation
of the process of compulsory mustering. This enables pre-trial
investigation bodies to interpret discretion for some provisions
of the law on the their own level, which creates conditions for
unreasonable restriction of the rights and freedoms of the par-
ticipants within criminal proceedings involved into conducting
investigative (searching) actions [13]. Keeping in mind the men-
tioned above, the effectiveness for muster proceedings as means
of gathering evidence serves as a quick, complete and impartial
investigation of crimes; it is important to confirm the guaran-
tees of human rights and freedoms legally, including the right to
non-interference within one’s personal life, during its procedural
conduct. In our opinion, special attention is needed to the legal
regulation of cases for obligatory muster process.

The main goal of this article research is to investigate the
essence of the concept of the right to non-interference within
privacy and to highlight the problems of its secure admission,
development of proposals to improve the legislation of Ukraine.

The methodological basis of the conducted research is the
general methods of scientific cognitivism as well as concerning
those used in legal science: methods of analysis and synthesis,
formal logic, comparative law etc.

According to Dr. Olga Haiub-Kowalczyk “Despite the seem-
ingly laconic nature of Article 8(1), through dynamic interpreta-
tion the right to privacy has become the basis for the discovery
of'a number of “new” human rights not directly expressed in le-
gal acts, but widely discussed in the doctrine and case law, such
as reproductive rights ..., the right to knowledge of biological
origin ..., the right to reputation ..., or a number of guarantees
for the protection of an individual’s personal data. Despite the
lack of a coherent model of privacy protection in Europe, there
is a common tendency for European countries to take a liberal
approach to the right to privacy by guaranteeing individuals new
areas of autonomy, in gaining independence from state struc-
tures. ...The current situation engulfing the world leads us to
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reflect on the sudden but unnoticed paradigm shift in the con-
temporary right to privacy. We must accept limitations on it, a
return to its roots...” [22]. In order to ascertain the completeness
and appropriateness of guaranteeing the right of privacy in the
course of mustering, we propose to take the nature and constitu-
ent elements of this concept under consideration.

In English language, all aspects of a person’s private (person-
al) life are denoted by the term «privacy», which in literal trans-
lation means «lonesomenessy, «solitudey, «privity», «secrecy»
[7]. The private is something that is hidden/enclosed from out-
side, from somebody’s eyes and ears. In this case, for example,
personal information, personal data about an individual who is
“given an assessment of the nature, appearance, health, mate-
rial, marital status, lifestyle, personal facts on the biography, as
well as the relationships of this individual with relatives, friends,
acquaintances, etc.” [15]. The word «privacy» in the system of
Ukrainian legal terminology is the result of the translation of the
English term «privacy», which is used in the sources of law in
English-speaking countries. Therefore, it is necessary to define
the concept of privacy based on the interpretations presented
in the English-language literature. «Private», according to the
Great Interpretive Dictionary of Modern Ukrainian, means: «1.
Belonging to the individual (s); not state, not public. 2. Concern-
ing the individual (s); personal.// mostly in conjunction with the
word life. Not affiliated with the service or social activity, which
has no official meaning: non-business (meaning conversation,
letter, etc.) [2].

Taking under study the practice of the ECHR, there it can be
noticed that the term «privacy» in Article #8 of the Convention
has not been disclosed, because it is «a broad-meaning term
which cannot be defined thoroughly “ (ECHR court case of Peck
vs. the United Kingdom (2003)). The concept of “private” life
belongs to the sphere of direct personal autonomy. These in-
clude aspects of physical and moral integrity. The concept goes
beyond the limits of the guarantees of somebody’s life free from
unwanted publicity [18]. At the same time, The ECHR broadly
interprets the concept of “private life”, enabling it to respond
flexibly and resilience to new issues related to the protection of
the right of privacy, which may be derived from new achieve-
ments in technology, politics or public life [19].

In particular it should be noted that in the international and na-
tional jurisprudence, the terms “private life” and “personal life”
are used as synonyms, so in the article as follows the authors
will apply to a similar approach.

In order to outline the sphere of realization and guarantee of
the right to privacy, it is advisable to mention its components,
developed by R. O. Stefanchuk: the ability to have one’s private
life, i. e. the ability of a person to be the bearer of this personal
non-material goodness and to get it in terms prescribed by law;
an opportunity to define own private sphere of life indepen-
dently. This opportunity is characterized by the fact that the law
does not provide a list of possible or necessary actions that an
individual could exercise his right to determine his personal life,
that is the ability to decide independently, at his own discretion,
how to define, organize and conduct his personal life, depending
on own interests and purposes; possibility of getting acquainted
other persons with the circumstances of somebody’s personal
(private) life, that is the person determines independently the
circle of those persons who may have information about his/
her personal life; the ability to allow or deny interference with
one’s private life. This means that the individual determines the
possibility of outside personalities to interfere in their privacy
or not independently. However, it should be noted that in cases
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directly provided by law, in the interests of national security,
economic well-being and human rights, this personal right may
be restricted; the ability to keep confidential the circumstances
of his or her private life means that the individual has the right
not to disclose the circumstances of his personal life on his own,
as well as to demand such a non-disclosure from other persons
who possess this kind of information; the ability to demand pro-
tection of the right to privacy, that is the ability to use general
and special means of protection in case of violation of the right
for privacy [11].

Based on the fact that the ECHR interpreted Article #8 of the
Convention in such a way that it prohibits unjustified interfer-
ence with privacy and the positive obligation to protect against
the interference of others, we propose to consider the safeguards
for the protection of this right, regulated by the Article #241
“Personality Muster” of the CPC of Ukraine to identify defi-
ciencies and gaps.

Applying the algorithm proposed by the lawyer at the Reg-
istry of the European Court of Human Rights D. Vitkauskas to
decide whether the right to non-interference within privacy was
violated under § 1, Article #8 of the Convention [9], we begin
by finding out whether there is an interference within “private”
life in the case of examination muster. The answer is going to be
“yes” along with consideration of the following.

First of all taking into account the foremost interpretation of
the right to privacy in accordance to the ECHR, the fundamental
components of modern understanding of the right to privacy are
as follows: the origin, surname, first name, health status [20],
etc., and also “preservation of one’s mental and physical integ-
rity”. It goes about the fact that a person is called to develop his
physical and spiritual powers in entire manner. Private life in-
cludes the right to dispose one’s body freely, which is an object
to which public authorities are not entitled to dispose in their
discretion (ECHR decision in the case of “Pannullo and Forte
vs. France” (1997)). On this basis, the ECHR considers that in-
terference with the right to respect for private life is instigated
by a medical or psychiatric examination [21]. That is why, in
our opinion, along with the examples given above, proceeding
examination of a suspect, witness or victim to gather evidence
of a crime should also be considered as interfering with one’s
private life.

Muster is also can be understood as interference into privacy
on the grounds that, where it is necessary, it has to be carried out
with the assistance of a forensic expert or doctor. This assertion
is based on the fact that the ECHR considers any medical inter-
vention to be a private interference, even if it is minor.

In order to reveal the fact that the interference of public au-
thorities into privacy is justified according to the algorithm of D.
Vitkauskas, it is necessary to determine whether the interference
was quite lawful. To find it out, it is necessary to answer some
questions:

1. Is interference of country’s internal legal system allowed?

The provisions of parts 1, 2, Article #241 of the CPC of
Ukraine require an muster under the following mandatory con-
ditions:

1.1. The muster process is carried out by a certain circle of
authorized officials: investigator, prosecutor;

1.2. The muster process is carried out in relation to a certain
circle of participants of the criminal proceedings: suspect, wit-
ness or victim;

1.3. The legal basis for the muster process is carried out by
the prosecutor’s decision. Unlike the previous CPC of Ukraine
of 1960, this decision can be declared in person or by the request
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of the investigator (inspector). This creates additional guaran-
tees for the protection of the individual along with ensuring his
right to immunity. The order (disposition), containing general
information, sets out the circumstances that led to the conduct
the muster examination, specifies who is to be mustered and for
what purpose;

1.4. If necessary, the muster is carried out with the participa-
tion of forensic expert or doctor. The forensic expert or doctor
is allowed to perform specific medical knowledge in order to
identify, fixate and remove the traces while performing his/her
examination tasks for mustering. When involved into conduct-
ing muster process, they being specialists, should influence the
detection and fixation of traces of a criminal offense and spe-
cial signs, in particular: to focus the investigator’s attention on
those features of the body that he did not notice (for example,
the presence of a scar or pigmented area of the skin that could
be the result destruction or removal of a specific feature); to give
characteristics of bodily injury (bruise, wound); to help describe
properly the detected damage to the body by accurate indicat-
ing their location in accordance with the anatomical structure of
the human (for example, the injury is in location of the deltoid
muscle of the shoulder); to help determine the shape of the dam-
age, its size, properties, color; to perform actions directly aimed
at the removal of detected traces of crime (blood, semen); to
consult the investigator (inspector) on the circumstances under
which he observes from the point of view of medical knowledge;
to express his assumption on the time, the mechanism of occur-
rence of the detected traces, as well as the possible placement of
the victim and the perpetrator at the moment of the formation
on the injured body of an examined person; to give explanation
of the essence of his actions aimed at identifying, fixing and re-
moving traces of crime or identifying and fixing specific signs;
to express considerations about the traces and injuries associated
with the commission of a crime, which may be found in other
parts of the body or at the crime scene [14].

The peculiarity of the doctor’s status as a specialist is also
that he must determine the bodily injuries and the nature of the
actions that may have endangered the health of the mustered
person, which are prohibited by law. At the same time, the doc-
tor may request that his statement of objection be recorded into
the protocol concerning the conduct of those activities which,
from the point of view of medicine, can be dangerous to the
health of that person.

2. Is the relevant legislative provision accessible to the citi-
zen, or has the citizen generally been able to obtain sufficiently
fair understanding of the rules of law applicable to the particular
case and whether the law is sufficiently precise to allow the citi-
zen to foresee (within reasonable limits) possible consequences
of his or her actions [9]?

Having defined the requirements outlined by such criteria as
the accessibility of the law to a citizen, it is necessary to point
out such national legislative requirements, which it provides:

2.1. Part 3 of Article #241 of the CPC of Ukraine requires that
before the muster process begins resolution of the prosecutor on
the person to be examined has to be submitted;

2.2. Part 3 of Article #42 of the Criminal Procedure Code of
Ukraine provides for the right of the suspect to be clearly and
timely informed of his rights, as well as to obtain their clarifica-
tion. The victim’s right to be informed of his/her rights and ob-
ligations is enshrined in the Article #56 of the CPC of Ukraine.
Rights of witness regulated in Article #66 of the CPC of Ukraine
do not provide such rights. Part 3 of Article #223 of the CPC of
Ukraine provides for the duties of the investigator, the prosecu-
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tor prior to conducting investigative (searching) action to the
persons involved in it, explaining their rights and obligations
stipulated by the CPC of Ukraine, as well as the responsibilities
for those actions established by law. Taking into consideration
the above-mentioned, in our opinion, it is to be appropriate, by
analogy with the legal regulation of the questioning, in the Ar-
ticle #241 of the CPC of Ukraine, to provide for the duty of the
investigator or the prosecutor before mustering of the suspect,
the witness or the victim to explain their rights, as well as the
purpose and procedure of conducting the examination.

3. Responding to the question whether the interference
pursued a legitimate aim is to establish by an authorized of-
ficer a factual basis for conducting an examination, namely
to conduct a muster to detect traces of crime or special signs
on the body. In this case, such a kind of interference serves to
protect public order investigation of crime. However, the ex-
pediency of achieving this goal through the muster process is
given to the investigator or the prosecutor by the legislation.

4. At the same time, while analyzing the provisions of the
Article # 241 of the CPC of Ukraine, authors see the difficulty
of determining whether the conduct of the muster survey is
appropriate to the following criterion, determined in accor-
dance with the algorithm given by D. Vitkauskas, as a mea-
sure of convenience. Thus, when analyzing any interference,
it is necessary to determine whether it was necessary in a
democratic society (in particular, whether it was an adequate
response to a public need that is not delayed). In our case,
it is understood that a person is offered voluntary examina-
tion after the filing of a prosecutor’s decision, and in case of
refusal, the examination is compulsory. The admissibility of
coercion, first of all in the form of physical action, its lim-
its and grounds to participants in the process, who refuse to
carry out these investigative (searching) actions is one of the
most pressing problems.

When determining whether the objected measures were
“necessary in a democratic society”, the ECHR noted that
the concept of “necessity” for the purposes of the Article #8
of the Convention means, that the interference must meet an
urgent social needs and, in particular, remain proportionate
to the legitimate goal achieved (ECHR court case decision in
“Z vs. Finland” (1997)). The ECHR confirmed that it would
consider whether the reasons were justified, appropriate and
sufficient in the light of the case in the whole, and whether
these measures were proportionate to the legitimate goals.
While deciding whether the interference was “necessary”, the
ECHR would consider the limits of discretion given to public
authorities, but it is to be the responsibility of the respondent
State to demonstrate the existence of a pressing social posi-
tion on interference (ECHR court case decision for “Piecho-
wicz vs. Poland” (2012)) [8].

And again, like in the case of determination of expediency,
we are facing the fact that the legislator gives the investiga-
tor or prosecutor the discretion to determine the appropriate-
ness of compulsory muster. In our opinion, this increases the
subjectivism on making legally appropriate decision by an
authorized official and engenders grounds for the necessity to
its justification proof in case of decision appeal.

With regard to the mentioned-above, it should be noted that in
the case of conducting muster process there is no doubt for the need
of the final obligatory examination of the suspect, if his body can
detect traces of criminal offense or special signs, and if this does not
require special forensic examination. To deprive the investigator,
the prosecutor and the court from the opportunity to detect these

© GMN

traces while protecting the person’s sense of shame means to make
it impossible to examine the body of the suspect.

The question of the use of coercion in the course of muster
as for witnesses and victims, its admissibility from the point of
view of ensuring the human right to non-interfere within the pri-
vacy and protection of other person’s values is one of the most
debated issues in the theory of criminal procedural law. Consid-
erable attention in criminal procedural science has received the
opinion of M. S. Strogovich that victims and witnesses, against
their will, cannot be forcibly inspected, since the law cares not
only for the establishment of truth, but also for it to be attained
by means that do not limit the legitimate interests of the indi-
vidual [12].

According to I. A. Antonov’s opinion, the muster process re-
lated to the forced exposure of victim’s or witnesses’ body, which
are usually hidden under clothing (especially in cases of sexual
offenses) is impermissible in all cases. The following arguments
are given against the compulsory examination of witnesses and
victims. The violent practicing of it into action is a violation of
bodily integrity, part of the integrity of the person guaranteed
by the Constitution of Ukraine. Examination process related to
exposing a person’s body «causes harm to the sense of shame»
that must be respected, especially since the victim has already
suffered the crime. As a clear example of impermissibility of
physical coercion, the author of this point of view states, in par-
ticular, that it is forbidden to allow that a woman, rejecting the
examination of her body and exerting physical resistance against
actions of investigator or doctor, to be forcibly exposed anyway,
brought to a gynecological chair and subjected to a compulsory
examination or observation [1]. In addition, it can be stated that
the use of coercion in such situations is not just unacceptable,
but also virtually impossible due to the fact that the actual action
here is carried out not by the investigator, but by the doctor who
has to overcome the resistance of the examined individual. The
doctor is likely to find it impossible to fulfill those actions using
force, than to implement the investigator’s instructions. Medical
ethics, which makes it compulsory for the physician to obtain
permission from the patient for the operation, does not allow
such a kind of medical manipulations without voluntary consent.

On the contrary to this position I. M. Yanchenko points out
that the procedural peculiarities of muster conducting should
be the same regardless of the person’s procedural status during
investigative (searching) actions. This scholar continues that in
the case of procedural necessity and lack of other possibilities to
establish the facts that are essential to the case, it is considered
permissible to carry out a compulsory examination of both the
accused (suspect) and the victim (witness) [16]. Denying the use
of compulsory muster to the victim, and in some cases to the
witness, according to S. S. Klochuriak, significantly violates the
suspect’s right to defense. An examination of the victim, even in
the way of his/her refusal to participate in the conduct of it, is
necessary during investigation on rape, robbery, injury and oth-
er crimes, especially in cases where the investigator has factual
data that can testify to a simulation, a staging of criminal scene
offense or reprimand from the side of the victim [4].

In our opinion, the compulsory examination of victims and
witnesses can take place only when the refusal of the exami-
nation renders the legal assessment of the act impossible and
jeopardizes the investigation of the crime and the establishment
of circumstances relevant to the criminal proceedings.

Summarizing the above, we consider as necessary to amend
part 1 of the Article #241 of the CPC of Ukraine and set it out in
the following wording:
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«For detection of special features, traces of a criminal of-
fense relevant to criminal proceedings on the body of a per-
son, if this does not require forensic examination, the investi-
gator, the prosecutor shall examine the suspect, as well as the
victim and witness with their consent, except muster cases
when the examination is necessary to assess their accuracy
of proceeding.»

Accordingly, part 3 of the Article #241 of the CPC of Ukraine
is expedient to convey in the following wording: “Before com-
mencing the muster, a person to be examined shall be presented
with the decree of the prosecutor to explain individual’s rights,
as well as to ground the purpose and procedure of conducting
the examination. Thereafter, the person is offered to undergo a
voluntary muster process, and in the case of his/her refusal, the
examination is to be processed only in cases provided by the first
paragraph of the mentioned Article. Compulsory involvement of
a suspect, victim or witness for mustering with the assistance of
a forensic expert or a doctor is carried out with the approval of
the investigating judge, court.»

Having taken our proposals into account is to serve as ad-
ditional guarantee against violation of the constitutional rights
and freedoms of individuals in criminal proceedings, including
the right to non-interference into privacy. Mentioned proposals
for amendments to the CPC of Ukraine are to realistically and
effectively guarantee adherence to the international legal and
constitutional basis for non-interference into privacy during pre-
trial investigation in a proper way.

Conclusions. Thus, private life is a special sphere of relations
that is not subject to external control and is placed outside the
law. However, the law is intended to guarantee non-interference
of privacy. This provision is particularly relevant in criminal
proceedings when there is an excessive risk of violations of the
rights and legitimate interests of its participants. Restriction of
these rights is possible only in the manner prescribed by the law
and solely to achieve the objectives of criminal proceedings in
order to protect the state, society and individual citizens from
criminal offenses.
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SUMMARY

PROVISION OF THE RIGHT TO NON-INTERFERENCE WITH PRIVACY DURING MUSTER PROCESS
WITH THE PARTICIPATION OF DOCTOR (FORENSIC EXPERT)

"Deshko L., 2Udovenko Zh., *Bulycheva N., *Galagan V., “Bulychev A.

"Taras Shevchenko National University of Kyiv, °Kyiv National University of «Kyiv-Mohyla Academyy;
’Borys Grinchenko Kyiv University; *State Research Institute of the Ministry of Internal Affairs of Ukraine

The article focuses on the fact that the right to non-interfer-
ence in privacy is one of the guarantees for the realization of the
right to health protection. It is emphasized that the pandemic
caused by the SARS-CoV-2 coronavirus has actualized in the
democratic countries of the world the question of the permis-
sible limits of state intervention in it, as well as the issue of en-
suring during muster process involving a doctor. The purpose
of the article is to investigate the concept of the right to non-
interference in privacy and the problems of ensuring it, devel-
opment of proposals to improve the legislation of Ukraine.
The methodological ground of the study is based on general
and specific methods of scientific knowledge (formal-logical
method, comparative-legal, structural-logical). The empiri-
cal base of the study is international documents, decisions
of the ECHR in medical and legal cases, current legal acts
of Ukraine, governing this sphere of legal relations, and as-
sessment of Ukrainian and foreign experts. As a result of the
study it was argued that the restriction of the right to non-
interference in privacy and subjective legal rights, which are
its structural elements, is possible only in such a way that is

guaranteed by law, and solely to achieve the goal of protect-
ing the state, society and individual citizens. Based on the
analysis of the practice of the ECHR in medical and legal
cases, it was found that namely the involvement of a foren-
sic expert or doctor helps to identify and record traces of a
criminal offence, special signs, and that these persons can
indicate to authorized officials, conducting muster process,
the nature of the actions that pose a threat to the health of
the person, who is to be mustered and which are prohibited
by law, thereby determining the limits of admissibility of
intervention. Proposals for amendments and supplements to
the Criminal Procedure Code of Ukraine. The conclusions of
the article acknowledges that the issues of the right to non-
interference in private life, guarantees of the realization of
the right to protection of health, and ensuring the right to
non-interference in private life during muster process with
the participation of doctor should continue a comprehensive
investigation to ensure their effective implementation.

Keywords: doctor, assessment, private life, non-interference,
forensic expert, protection, guarantees, human rights.

PE3IOME

IMPABO HA HEBMEIIATEJIBCTBO B HACTHYIO )KU3Hb KAK TAPAHTUS PEAJIM3ALIAU ITPABA
HA 3JOPOBBE U OBECIIEYEHUE EI'O COBJIIOJEHUSA TP OCBUAETEJIBCTBOBAHUN
C YYACTHUEM BPAYA (CYAEBHOI'O OKCIIEPTA)

Memko JI.H., ’YaoBenxo K.B., *ByabiueBa H.A., “T'anaran B.W., ‘Byabiues A.O.

'Kueesckuil Hayuonanvuwlil ynugepcumem um. Tapaca [lesuenro;
’Hayuonanvnwiil ynugepcumem «Kueeo-Moeunsinckas akademusy,
SKuesckuii ynusepcumem um. bopuca I punuenko,
‘Tocyoapecmeennblil Hayuno-ucciedogamenvekuti uncmumym MBI Vkpauriol

Lenb vccnemoBanus — OMpeie/iCHNE TIOHATHS TpaBa Ha He-
BMEIIATEILCTBO B YACTHYIO JKU3HD U MyTeil ero ooecreueHus,
pa3paboTka MPEIOKEHUI MO yCOBEPIICHCTBOBAHUIO 3aKO-
Ho/aTelbcTBa YKpauHbl. MeTOA0I0THYEeCKOM OCHOBOM Ipo-
BEJAEHHOIO0 HCCJIENOBAHMS SBUJIUCH OOIIME M CIELHaAIbLHBIE
METO/IbI HAYYHOTO Mo3HaHUs ((HOPMaTbHO-TOTHYCCKUN, CPAB-
HUTEIbHO-MTPABOBOM, CTPYKTYPHO-JTOTHYCCKUN). DMITUpHYE-
CKOil 0a30if HcCleT0BaHus SBUIINCh MEKIYHAPOIHBIC TOKY-
MEHTBI, peiieHuss EBporelickoro cyia 1mo mpaBaM 4eloBeKa
B MEJMKO-TIPABOBBIX JIeJIaX, NCHCTBYIONIHUE MPABOBBIC aKThI
VYKpauHbl, peryaupyromiie 5Ty cdepy MIpaBOOTHOIICHUH,
OIICHKA YKPAUHCKUX U 3apYOCIKHBIX 3KCTIepTOB. B pesymnbrare
MPOBEICHHOTO HCCIICIOBAHMS apTyMEHTHPOBAHO, YTO Orpa-
HUYCHHE MpaBa Ha HEBMEIIATEIBCTBO B YACTHYIO KH3HB U
CyOBEKTUBHBIX OPUAMYCCKHUX IMPaB, KOTOPBIC SIBISIFOTCS €r0
CTPYKTYPHBIMH 3JICMEHTAMHU, BO3MOXXHO B MOPSIJIKE, MPEAYC-
MOTPEHHOM 3aKOHOAATEIbCTBOM ISl 3alIMThI TOCYAapCTBa,
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o01IecTBa U OTIEIbHBIX Tpaxaan. Ha ocHOBe aHamm3a mpak-
Tk EBpormeiickoro cyna mo mpaBaM 4eJOBEKa B MEIUKO-
MPaBOBBIX JIeJIaX YCTAHOBJICHO, YTO MPUBICUYCHUE CYAcOHOTO
JKCIEepTa WK Bpada CrOCOOCTBYET BBISBICHUIO U (DUKCAIIUU
CJIeJI0B YrOJIOBHOTO IpaBoHapylieHus. CyneOHbIH skcmepT
WIM Bpad MOTYT YKa3aTh YIOJHOMOUYCHHBIM CIYKCOHBIM
JIMLaM, TPOBOJSILIMM OCBUIETEILCTBOBAHUE, HA XapakTep
JIeWCTBUHN, NMPENOCTABISAIONIUX Yrpo3y 3JA0pPOBHIO UEIOBEKa,
B OTHOUICHUHU KOTOPOTO MPOBOAMTCS OCBHAETEIHCTBOBAHUE,
U TPOBEJICHHE KOTOPBIX 3aMpelieHo0 3aKOHOM. ABTOPBI PEKO-
MEHJIYIOT BHECEHHE U3MEHEHHH U JIONIOJIHEHUI B YTOJIOBHBIH
MPOLECCYaTbHbIN KoleKC YKpauHbl. OTMEUaeTcsi, 4TO BOIPOCHI
MpaBa Ha HEBMEILIATEIbCTBO B YACTHYIO JKU3Hb, TapaHTHUS pe-
aNu3aliy MpaBa Ha OXpaHy 3I0POBbs, 0OCCICUCHUE MpaBa Ha
HEBMEIIATENLCTBO B YACTHYIO )KHM3Hb IPU MPOBEICHUH OCBU/IE-
TEJILCTOBAHMS C YYaCTHEM Bpaya JIOJDKHBI KOMILIEKCHO UCClie-
JIOBAThCS € 1EITbI0 3 PEKTUBHOTO 00ECTICUCHUSI ATHX ITPaB.
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C mOMOIIbI0 KOHTPOJIBHOW U HAA30PHOM IEeSITEIBHOCTH BO-
[UTOMIAIOTCSL 3HAYUMbIe (QYHKIUH [MyOIMYHOTO YIIPaBICHUS,
Grarofapsi KOTOPBIM TOCYAapCTBO, Yepe3 CIEeHUaTbHO CO3MaH-
HBIC OpPraHbl WM ITyTeM JEJIErHPOBAHUS COOTBETCTBYOIINX
MOJIHOMOYHIA OpraHaM roCylIapCTBEHHON BIACTH, MECTHOTO Ca-
MOYIIPABJICHHS WU TPaXKIaHaM, OI[EHMBACT OOBEKTHI KOHTPO-
JIsI, CIICUT 3a TPOIECCAMHU M MPOLEIYPaMHU, TPOUCXOISIIIIMHI
B OOILECTBEHHO 3HAYMMBIX cepax, odecreunBasi COOTIOICHUE
mpas, cBOOOJ M MHTEPECOB TPAXKIaH, CIOCOOCTBYS HUX pea-
saiuu. K Takum 3Ha9uMbIM cepam OOIIECTBEHHOW IKHM3HH,
6€e3yCIIOBHO, OTHOCHUTCS U cepa 3MpaBOOXPAHEHHSI, TI0CKOIBKY
oHa 00eCIeYnBaeT MPaBo HAa COXPAHHOCTH 30POBbS H KU3HU.

HUccrnenoBanue CyMIHOCTH KOHTPOJIBHOW M HAA30pHOM Jesi-
TENILHOCTH B cepe 3APaBOOXPAHEHHUS UTPAET 3HAYUMYIO POJIb,
TaKk Kak TMpeAHA3HAYCHUE TaKOH AESTENbHOCTH 3aKII0YaceTCst
B HEJIOMYIIECHUH JTIO0OBIX HAPYIICHUH M OTKIOHCHHUH B cdepe
3[paBOOXPAHEHHUs], HEMOCPEICTBEHHO CBSI3aHHOM C JKU3HEes-
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TeNBHOCTBIO HaceneHns. Kak M3BeCTHO, MpenocTaBlIeHHe He-
KBaNMN(UIIIPOBAHHBIX MEIUIHCKUX YCIyT WIH K€ TIOObIe
OTKJIOHCHUSI OT PEIIAMEHTOB B 9TOW JESITEILHOCTH HETaTHBHO
BJIMSIIOT Ha 3[0POBHE UEIOBEKA, OOPATHBIIErOCs 32 MEAWIMH-
CKOM MOMOIIBI0. DTO KacaeTcst Kak IPOM3BOCTBA MEAUIIMHCKIX
MIPeTapaToB, TaK U OCYIIECTBICHUS] HHOH AEATeIbHOCTH B cde-
pe 3ApaBOOXpaHCHNSI.

ITo cBoeit cyTtw, comepaHMIO, 3amadaM, CyObEKTaMH, Iie-
JSIMH, a Takoke MOCNIEICTBUSIMU KOHTPOJIb M HAI30p SIBISTIOTCS
Pa3sHBIMH BHUJIAMHU JEATEIbHOCTH, 00a HANpaBICHHS CIETyeT
paccMaTpuBaTh Pas3AeNbHO, C yYETOM BO3MOXKHOCTH HX COOT-
HOIIEHHS U TOro (hakTa, YTO HAJ30PHAS JEATEIBHOCTh MOXKET
SIBIATHCS JaCThIO KOHTPOJIMPYIOMEH (yHKIIHH ONPEAETeHHOTO
opraHa. YUHUTHIBas 3HAYNMOCTb KOHTPOJIBHOH W HaJ30PHOMH Je-
SITEIBHOCTH B cpepe 3ApaBOOXpaHEHHs, NIPUMEUaTeIbHO, UTO
OCHOBHBIE MOJIOKEHHUSI, PENIaMEHTUPYIOIINE OCYIIECTBICHHE
9THX BHAOB JESITEIBHOCTH, ONPEACICHHl B 3aKOHE YKPAaWHBI



