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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

	 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
	 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
	 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
	 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
	 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
	 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
	 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
	 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
	 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
	 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
	 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
	 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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reziume

B jgufis streptokokis mimarT aqtiuri baqte-
riofagebi

1,2s.rigvava, 1,3n.qarumiZe, 1,3i.kusraZe, 1T.dvaliZe, 
1n.TaTriSvili, 1m.goderZiSvili

1g. eliavas sax. baqteriofagiis, mikrobiologiisa 
da virusologiis instituti; 2kavkasiis saerTa-
Soriso universiteti; 3evropis universiteti; 
Tbilisi, saqarTvelo

 sadReisod B jgufis streptokoki mniSvnelo-
van paTogenad rCeba rogorc axalSobilebSi, aseve 
mozrdilebSi, rac dakavSirebulia am saxeobis mik-
robuli Stamebis mudmivad mzard antibiotikore-
zistentobasTan. aqedan gamomdinare, Tanamedrove 
etapze mimdinareobs antibiotikorezistentuli 
StamebiT gamowveuli infeqciebis alternatuli 
samkurnalo saSualebebis Zieba da erT-erT saSua-
lebad ganixileba baqteriofagi.

kvlevis mizans warmoadgenda B jgufis strep-
tokokis mimarT aqtiuri baqteriofagebis gamo-
yofa da Seswavla.  2019 wlis martidan 2020 wlis 
martamde, „nia oniaSvilis“ klinika da klinika 
„kuracio“-dan miRebulia 257  anovaginaluri 
nacxi, baqteriuli identifikaciis standartuli 
procedurebis gamoyenebiT, kerZod ki B jgufis 
streptokokis identifikaciisTvis gamoyenebu-
li iyo daavadebaTa kontrolis centris mier 
SemuSavebuli sqema. streptokokis identifika-
ciis gegmis gamoyenebiT identificirebuli iyo 
Streptococcus agalactiae-s 87  Stami. baqteriofagebis 
gamosayofad da maTi sasicocxlo ciklis Se-
saswavlad gamoyenebuli iyo rogorc standar-
tuli, aseve modificirebuli meTodebi, romle-
bic SemuSavebuli iyo Cvens mier. kvlevis dros 
gamoyofili iyo Streptococcus agalactiae-s mimarT aq-
tiuri ori baqteriofagi vB_GBS_1 (Syphoviridae) 
da vB_GBS_2 (Syphoviridae). Seswavlilia mocemuli 
fagebis ZiriTadi biologiuri maxasiaTeblebi - 
virionis morfologia, adsorbcia da moqmedebis 
diapazoni.

PROVISION OF THE RIGHT TO NON-INTERFERENCE WITH PRIVACY DURING MUSTER PROCESS 
WITH THE PARTICIPATION OF DOCTOR (FORENSIC EXPERT)

1Deshko L., 2Udovenko Zh., 3Bulycheva N., 2Galagan V., 4Bulychev A.

1Taras Shevchenko National University of Kyiv; 2Kyiv National University оf «Kyiv-Mohyla Academy»;
 3Borys Grinchenko Kyiv University; 4State Research Institute of the Ministry of Internal Affairs of Ukraine

The current COVID-19 pandemic is creating extreme con-
straints on health care systems in all member States. The in-
creasing number of severely ill patients raises major ethical 
challenges that professionals and competent authorities have to 
address. Difficult decisions have to be taken concerning the so-
ciety as a collective, and within the health care at an individual 
level. It is essential that such decisions meet the fundamental 
requirement of respect for human dignity and that human rights 
are upheld to ensure that these situations do not increase existing 
vulnerabilities and do not lead to discrimination in the access to 
healthcare [17]. 

According to Dr. Olga Haіub-Kowalczyk “Nobody needs to be 
convinced of the direct impact on human rights flowing from the 
pandemic induced by the SARS-CoV-2 virus. The necessity of re-
organizing the state and way it works goes hand in hand with sud-
den changes in how entire societies live, as well as the necessity of 
adapting to dynamically changing conditions” [22]. Today in many 
countries of the world the problem of provision of the right to non-
interference into privacy is one of the most acute. 

The right to respect for privacy is a fundamental human right 
and a part of the right of privacy, which also includes the right 
to respect for family life, housing and correspondence. Among 
the current international legal acts in the sphere of observance of 
human rights and freedoms, which include non-interference into 
personal life where Ukraine being a member of, Universal Dec-

laration of Human Rights 1948 [3] should be mentioned; as well 
as the Article #12, which proclaimed the right to protection from 
unreasonable interference into privacy. Guarantees of protec-
tion of these right are enshrined in Article #8 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms 
1950 (hereinafter – the Convention) [5], and in the Article #17 
of the International Covenant on Civil and Political Rights, 1966 
[6]. In particular, the Convention provides comprehensive list of 
cases on interference within privacy by public authorities, which 
exclude arbitrariness and unlawfulness of such interference. 
These include the following cases: 1) when the interference is 
carried out in accordance with the Law; 2) when interference is 
necessary within democratic society; 3) when the interference 
is carried out in the interests of national and public security or 
the economic well-being of the country, for the prevention of 
riots or crimes, for the protection of health and morality or for 
the protection of the rights and freedoms of other citizens [5]. 
The European Court of Human Rights (hereinafter – ECHR) 
provides guidance on the importance and the range of rights to 
respect for personal (private) life, which is the source of law in 
Ukraine [17].

The constitutional and legislative regulation in Ukraine of 
the right to non-interference with privacy is harmonized with 
international legal acts. Indeed, Article #32 of the Constitu-
tion of Ukraine provides negative obligation of the state to 
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guarantee the right to non-interference within one’s private 
life, except the cases directly provided by the Basic Law. The 
provisions of part two of Article #32 of the Constitution of 
Ukraine acknowledge comprehensive grounds for possible 
legitimate interference into personal life of a citizen (includ-
ing one who holds the position related to the functions of 
the state or local self-government bodies as well as mem-
bers of his family) [10]. However, the legislation of Ukraine 
cites a little bit different wording of the mentioned statement 
than international acts grounded on that possible legitimate 
interference, which includes the following: 1) consent of a 
person for collecting, storage, and usage as well as spread-
ing confidential information about him/her; 2) in the way of 
absence of this consent, there are cases determined by the 
law and acting in the interests of national security, economic 
well-being and human rights only. During the pre-trial inves-
tigation and consideration them as the matter of fact, every 
person is guaranteed his/her non-interference of their privacy 
(personal and family ones) according to Article #15 of the 
Criminal Procedure Code (hereinafter – the CPC) of Ukraine 
as the basic document of criminal proceedings.

Despite the updating of the criminal procedural legislation of 
Ukraine, the legal regulation of the procedure for proceeding 
individual investigative (searching) actions remains imperfect. 
In particular, this is directly relevant to the muster process, for 
which the purposes and targets are not clearly stated; the types of 
exploration and the procedural process for their implementation 
are defined insufficiently; the actual reasons for its conduct are 
not clearly stated in the law; there is no procedural regulation 
of the process of compulsory mustering. This enables pre-trial 
investigation bodies to interpret discretion for some provisions 
of the law on the their own level, which creates conditions for 
unreasonable restriction of the rights and freedoms of the par-
ticipants within criminal proceedings involved into conducting 
investigative (searching) actions [13]. Keeping in mind the men-
tioned above, the effectiveness for muster proceedings as means 
of gathering evidence serves as a quick, complete and impartial 
investigation of crimes; it is important to confirm the guaran-
tees of human rights and freedoms legally, including the right to 
non-interference within one’s personal life, during its procedural 
conduct. In our opinion, special attention is needed to the legal 
regulation of cases for obligatory muster process.

The main goal of this article research is to investigate the 
essence of the concept of the right to non-interference within 
privacy and to highlight the problems of its secure admission, 
development of proposals to improve the legislation of Ukraine.

The methodological basis of the conducted research is the 
general methods of scientific cognitivism as well as concerning 
those used in legal science: methods of analysis and synthesis, 
formal logic, comparative law etc.

According to Dr. Olga Haіub-Kowalczyk “Despite the seem-
ingly laconic nature of Article 8(1), through dynamic interpreta-
tion the right to privacy has become the basis for the discovery 
of a number of “new” human rights not directly expressed in le-
gal acts, but widely discussed in the doctrine and case law, such 
as reproductive rights …, the right to knowledge of biological 
origin …, the right to reputation …, or a number of guarantees 
for the protection of an individual’s personal data. Despite the 
lack of a coherent model of privacy protection in Europe, there 
is a common tendency for European countries to take a liberal 
approach to the right to privacy by guaranteeing individuals new 
areas of autonomy, in gaining independence from state struc-
tures. …The current situation engulfing the world leads us to 

reflect on the sudden but unnoticed paradigm shift in the con-
temporary right to privacy. We must accept limitations on it, a 
return to its roots…” [22]. In order to ascertain the completeness 
and appropriateness of guaranteeing the right of privacy in the 
course of mustering, we propose to take the nature and constitu-
ent elements of this concept under consideration.

In English language, all aspects of a person’s private (person-
al) life are denoted by the term «privacy», which in literal trans-
lation means «lonesomeness», «solitude», «privity», «secrecy» 
[7]. The private is something that is hidden/enclosed from out-
side, from somebody’s eyes and ears. In this case, for example, 
personal information, personal data about an individual who is 
“given an assessment of the nature, appearance, health, mate-
rial, marital status, lifestyle, personal facts on the biography, as 
well as the relationships of this individual with relatives, friends, 
acquaintances, etc.” [15]. The word «privacy» in the system of 
Ukrainian legal terminology is the result of the translation of the 
English term «privacy», which is used in the sources of law in 
English-speaking countries. Therefore, it is necessary to define 
the concept of privacy based on the interpretations presented 
in the English-language literature. «Private», according to the 
Great Interpretive Dictionary of Modern Ukrainian, means: «1. 
Belonging to the individual (s); not state, not public. 2. Concern-
ing the individual (s); personal.// mostly in conjunction with the 
word life. Not affiliated with the service or social activity, which 
has no official meaning: non-business (meaning conversation, 
letter, etc.) [2].

Taking under study the practice of the ECHR, there it can be 
noticed that the term «privacy» in Article #8 of the Convention 
has not been disclosed, because it is «a broad-meaning term 
which cannot be defined thoroughly “ (ECHR court case of Peck 
vs. the United Kingdom (2003)). The concept of “private” life 
belongs to the sphere of direct personal autonomy. These in-
clude aspects of physical and moral integrity. The concept goes 
beyond the limits of the guarantees of somebody’s life free from 
unwanted publicity [18]. At the same time, The ECHR broadly 
interprets the concept of “private life”, enabling it to respond 
flexibly and resilience to new issues related to the protection of 
the right of privacy, which may be derived from new achieve-
ments in technology, politics or public life [19]. 

In particular it should be noted that in the international and na-
tional jurisprudence, the terms “private life” and “personal life” 
are used as synonyms, so in the article as follows the authors 
will apply to a similar approach.

In order to outline the sphere of realization and guarantee of 
the right to privacy, it is advisable to mention its components, 
developed by R. O. Stefanchuk: the ability to have one’s private 
life, i. e. the ability of a person to be the bearer of this personal 
non-material goodness and to get it in terms prescribed by law; 
an opportunity to define own private sphere of life indepen-
dently. This opportunity is characterized by the fact that the law 
does not provide a list of possible or necessary actions that an 
individual could exercise his right to determine his personal life, 
that is the ability to decide independently, at his own discretion, 
how to define, organize and conduct his personal life, depending 
on own interests and purposes; possibility of getting acquainted 
other persons with the circumstances of somebody’s personal 
(private) life, that is the person determines independently the 
circle of those persons who may have information about his/
her personal life; the ability to allow or deny interference with 
one’s private life. This means that the individual determines the 
possibility of outside personalities to interfere in their privacy 
or not independently. However, it should be noted that in cases 
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directly provided by law, in the interests of national security, 
economic well-being and human rights, this personal right may 
be restricted; the ability to keep confidential the circumstances 
of his or her private life means that the individual has the right 
not to disclose the circumstances of his personal life on his own, 
as well as to demand such a non-disclosure from other persons 
who possess this kind of information; the ability to demand pro-
tection of the right to privacy, that is the ability to use general 
and special means of protection in case of violation of the right 
for privacy [11].

Based on the fact that the ECHR interpreted Article #8 of the 
Convention in such a way that it prohibits unjustified interfer-
ence with privacy and the positive obligation to protect against 
the interference of others, we propose to consider the safeguards 
for the protection of this right, regulated by the Article #241 
“Personality Muster” of the CPC of Ukraine to identify defi-
ciencies and gaps.

Applying the algorithm proposed by the lawyer at the Reg-
istry of the European Court of Human Rights D. Vitkauskas to 
decide whether the right to non-interference within privacy was 
violated under § 1, Article #8 of the Convention [9], we begin 
by finding out whether there is an interference within “private” 
life in the case of examination muster. The answer is going to be 
“yes” along with consideration of the following.

First of all taking into account the foremost interpretation of 
the right to privacy in accordance to the ECHR, the fundamental 
components of modern understanding of the right to privacy are 
as follows: the origin, surname, first name, health status [20], 
etc., and also “preservation of one’s mental and physical integ-
rity”. It goes about the fact that a person is called to develop his 
physical and spiritual powers in entire manner. Private life in-
cludes the right to dispose one’s body freely, which is an object 
to which public authorities are not entitled to dispose in their 
discretion (ECHR decision in the case of “Pannullo and Forte 
vs. France” (1997)). On this basis, the ECHR considers that in-
terference with the right to respect for private life is instigated 
by a medical or psychiatric examination [21]. That is why, in 
our opinion, along with the examples given above, proceeding 
examination of a suspect, witness or victim to gather evidence 
of a crime should also be considered as interfering with one’s 
private life.

Muster is also can be understood as interference into privacy 
on the grounds that, where it is necessary, it has to be carried out 
with the assistance of a forensic expert or doctor. This assertion 
is based on the fact that the ECHR considers any medical inter-
vention to be a private interference, even if it is minor.

In order to reveal the fact that the interference of public au-
thorities into privacy is justified according to the algorithm of D. 
Vitkauskas, it is necessary to determine whether the interference 
was quite lawful. To find it out, it is necessary to answer some 
questions:

1. Is interference of country’s internal legal system allowed?
The provisions of parts 1, 2, Article #241 of the CPC of 

Ukraine require an muster under the following mandatory con-
ditions: 

1.1. The muster process is carried out by a certain circle of 
authorized officials: investigator, prosecutor;

1.2. The muster process is carried out in relation to a certain 
circle of participants of the criminal proceedings: suspect, wit-
ness or victim;

1.3. The legal basis for the muster process is carried out by 
the prosecutor’s decision. Unlike the previous CPC of Ukraine 
of 1960, this decision can be declared in person or by the request 

of the investigator (inspector). This creates additional guaran-
tees for the protection of the individual along with ensuring his 
right to immunity. The order (disposition), containing general 
information, sets out the circumstances that led to the conduct 
the muster examination, specifies who is to be mustered and for 
what purpose;

1.4. If necessary, the muster is carried out with the participa-
tion of forensic expert or doctor. The forensic expert or doctor 
is allowed to perform specific medical knowledge in order to 
identify, fixate and remove the traces while performing his/her 
examination tasks for mustering. When involved into conduct-
ing muster process, they being specialists, should influence the 
detection and fixation of traces of a criminal offense and spe-
cial signs, in particular: to focus the investigator’s attention on 
those features of the body that he did not notice (for example, 
the presence of a scar or pigmented area of the skin that could 
be the result destruction or removal of a specific feature); to give 
characteristics of bodily injury (bruise, wound); to help describe 
properly the detected damage to the body by accurate indicat-
ing their location in accordance with the anatomical structure of 
the human (for example, the injury is in location of the deltoid 
muscle of the shoulder); to help determine the shape of the dam-
age, its size, properties, color; to perform actions directly aimed 
at the removal of detected traces of crime (blood, semen); to 
consult the investigator (inspector) on the circumstances under 
which he observes from the point of view of medical knowledge; 
to express his assumption on the time, the mechanism of occur-
rence of the detected traces, as well as the possible placement of 
the victim and the perpetrator at the moment of the formation 
on the injured body of an examined person; to give explanation 
of the essence of his actions aimed at identifying, fixing and re-
moving traces of crime or identifying and fixing specific signs; 
to express considerations about the traces and injuries associated 
with the commission of a crime, which may be found in other 
parts of the body or at the crime scene [14].

The peculiarity of the doctor’s status as a specialist is also 
that he must determine the bodily injuries and the nature of the 
actions that may have endangered the health of the mustered 
person, which are prohibited by law. At the same time, the doc-
tor may request that his statement of objection be recorded into 
the protocol concerning the conduct of those activities which, 
from the point of view of medicine, can be dangerous to the 
health of that person.

2. Is the relevant legislative provision accessible to the citi-
zen, or has the citizen generally been able to obtain sufficiently 
fair understanding of the rules of law applicable to the particular 
case and whether the law is sufficiently precise to allow the citi-
zen to foresee (within reasonable limits) possible consequences 
of his or her actions [9]?

Having defined the requirements outlined by such criteria as 
the accessibility of the law to a citizen, it is necessary to point 
out such national legislative requirements, which it provides:

2.1. Part 3 of Article #241 of the CPC of Ukraine requires that 
before the muster process begins resolution of the prosecutor on 
the person to be examined has to be submitted;

2.2. Part 3 of Article #42 of the Criminal Procedure Code of 
Ukraine provides for the right of the suspect to be clearly and 
timely informed of his rights, as well as to obtain their clarifica-
tion. The victim’s right to be informed of his/her rights and ob-
ligations is enshrined in the Article #56 of the CPC of Ukraine. 
Rights of witness regulated in Article #66 of the CPC of Ukraine 
do not provide such rights. Part 3 of Article #223 of the CPC of 
Ukraine provides for the duties of the investigator, the prosecu-
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tor prior to conducting investigative (searching) action to the 
persons involved in it, explaining their rights and obligations 
stipulated by the CPC of Ukraine, as well as the responsibilities 
for those actions established by law. Taking into consideration 
the above-mentioned, in our opinion, it is to be appropriate, by 
analogy with the legal regulation of the questioning, in the Ar-
ticle #241 of the CPC of Ukraine, to provide for the duty of the 
investigator or the prosecutor before mustering of the suspect, 
the witness or the victim to explain their rights, as well as the 
purpose and procedure of conducting the examination.

3. Responding to the question whether the interference 
pursued a legitimate aim is to establish by an authorized of-
ficer a factual basis for conducting an examination, namely 
to conduct a muster to detect traces of crime or special signs 
on the body. In this case, such a kind of interference serves to 
protect public order investigation of crime. However, the ex-
pediency of achieving this goal through the muster process is 
given to the investigator or the prosecutor by the legislation.

4. At the same time, while analyzing the provisions of the 
Article # 241 of the CPC of Ukraine, authors see the difficulty 
of determining whether the conduct of the muster survey is 
appropriate to the following criterion, determined in accor-
dance with the algorithm given by D. Vitkauskas, as a mea-
sure of convenience. Thus, when analyzing any interference, 
it is necessary to determine whether it was necessary in a 
democratic society (in particular, whether it was an adequate 
response to a public need that is not delayed). In our case, 
it is understood that a person is offered voluntary examina-
tion after the filing of a prosecutor’s decision, and in case of 
refusal, the examination is compulsory. The admissibility of 
coercion, first of all in the form of physical action, its lim-
its and grounds to participants in the process, who refuse to 
carry out these investigative (searching) actions is one of the 
most pressing problems.

When determining whether the objected measures were 
“necessary in a democratic society”, the ECHR noted that 
the concept of “necessity” for the purposes of the Article #8 
of the Convention means, that the interference must meet an 
urgent social needs and, in particular, remain proportionate 
to the legitimate goal achieved (ECHR court case decision in 
“Z vs. Finland” (1997)). The ECHR confirmed that it would 
consider whether the reasons were justified, appropriate and 
sufficient in the light of the case in the whole, and whether 
these measures were proportionate to the legitimate goals. 
While deciding whether the interference was “necessary”, the 
ECHR would consider the limits of discretion given to public 
authorities, but it is to be the responsibility of the respondent 
State to demonstrate the existence of a pressing social posi-
tion on interference (ECHR court case decision for “Piecho-
wicz vs. Poland” (2012)) [8].

And again, like in the case of determination of expediency, 
we are facing the fact that the legislator gives the investiga-
tor or prosecutor the discretion to determine the appropriate-
ness of compulsory muster. In our opinion, this increases the 
subjectivism on making legally appropriate decision by an 
authorized official and engenders grounds for the necessity to 
its justification proof in case of decision appeal.

With regard to the mentioned-above, it should be noted that in 
the case of conducting muster process there is no doubt for the need 
of the final obligatory examination of the suspect, if his body can 
detect traces of criminal offense or special signs, and if this does not 
require special forensic examination. To deprive the investigator, 
the prosecutor and the court from the opportunity to detect these 

traces while protecting the person’s sense of shame means to make 
it impossible to examine the body of the suspect. 

The question of the use of coercion in the course of muster 
as for witnesses and victims, its admissibility from the point of 
view of ensuring the human right to non-interfere within the pri-
vacy and protection of other person’s values is one of the most 
debated issues in the theory of criminal procedural law. Consid-
erable attention in criminal procedural science has received the 
opinion of M. S. Strogovich that victims and witnesses, against 
their will, cannot be forcibly inspected, since the law cares not 
only for the establishment of truth, but also for it to be attained 
by means that do not limit the legitimate interests of the indi-
vidual [12].

According to I. A. Antonov’s opinion, the muster process re-
lated to the forced exposure of victim’s or witnesses’ body, which 
are usually hidden under clothing (especially in cases of sexual 
offenses) is impermissible in all cases. The following arguments 
are given against the compulsory examination of witnesses and 
victims. The violent practicing of it into action is a violation of 
bodily integrity, part of the integrity of the person guaranteed 
by the Constitution of Ukraine. Examination process related to 
exposing a person’s body «causes harm to the sense of shame» 
that must be respected, especially since the victim has already 
suffered the crime. As a clear example of impermissibility of 
physical coercion, the author of this point of view states, in par-
ticular, that it is forbidden to allow that a woman, rejecting the 
examination of her body and exerting physical resistance against 
actions of investigator or doctor, to be forcibly exposed anyway, 
brought to a gynecological chair and subjected to a compulsory 
examination or observation [1]. In addition, it can be stated that 
the use of coercion in such situations is not just unacceptable, 
but also virtually impossible due to the fact that the actual action 
here is carried out not by the investigator, but by the doctor who 
has to overcome the resistance of the examined individual. The 
doctor is likely to find it impossible to fulfill those actions using 
force, than to implement the investigator’s instructions. Medical 
ethics, which makes it compulsory for the physician to obtain 
permission from the patient for the operation, does not allow 
such a kind of medical manipulations without voluntary consent.

On the contrary to this position I. M. Yanchenko points out 
that the procedural peculiarities of muster conducting should 
be the same regardless of the person’s procedural status during 
investigative (searching) actions. This scholar continues that in 
the case of procedural necessity and lack of other possibilities to 
establish the facts that are essential to the case, it is considered 
permissible to carry out a compulsory examination of both the 
accused (suspect) and the victim (witness) [16]. Denying the use 
of compulsory muster to the victim, and in some cases to the 
witness, according to S. S. Klochuriak, significantly violates the 
suspect’s right to defense. An examination of the victim, even in 
the way of his/her refusal to participate in the conduct of it, is 
necessary during investigation on rape, robbery, injury and oth-
er crimes, especially in cases where the investigator has factual 
data that can testify to a simulation, a staging of criminal scene 
offense or reprimand from the side of the victim [4].

In our opinion, the compulsory examination of victims and 
witnesses can take place only when the refusal of the exami-
nation renders the legal assessment of the act impossible and 
jeopardizes the investigation of the crime and the establishment 
of circumstances relevant to the criminal proceedings. 

Summarizing the above, we consider as necessary to amend 
part 1 of the Article #241 of the CPC of Ukraine and set it out in 
the following wording:
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«For detection of special features, traces of a criminal of-
fense relevant to criminal proceedings on the body of a per-
son, if this does not require forensic examination, the investi-
gator, the prosecutor shall examine the suspect, as well as the 
victim and witness with their consent, except muster cases 
when the examination is necessary to assess their accuracy 
of proceeding.»

Accordingly, part 3 of the Article #241 of the CPC of Ukraine 
is expedient to convey in the following wording: “Before com-
mencing the muster, a person to be examined shall be presented 
with the decree of the prosecutor to explain individual’s rights, 
as well as to ground the purpose and procedure of conducting 
the examination. Thereafter, the person is offered to undergo a 
voluntary muster process, and in the case of his/her refusal, the 
examination is to be processed only in cases provided by the first 
paragraph of the mentioned Article. Compulsory involvement of 
a suspect, victim or witness for mustering with the assistance of 
a forensic expert or a doctor is carried out with the approval of 
the investigating judge, court.»

Having taken our proposals into account is to serve as ad-
ditional guarantee against violation of the constitutional rights 
and freedoms of individuals in criminal proceedings, including 
the right to non-interference into privacy. Mentioned proposals 
for amendments to the CPC of Ukraine are to realistically and 
effectively guarantee adherence to the international legal and 
constitutional basis for non-interference into privacy during pre-
trial investigation in a proper way.

Conclusions. Thus, private life is a special sphere of relations 
that is not subject to external control and is placed outside the 
law. However, the law is intended to guarantee non-interference 
of privacy. This provision is particularly relevant in criminal 
proceedings when there is an excessive risk of violations of the 
rights and legitimate interests of its participants. Restriction of 
these rights is possible only in the manner prescribed by the law 
and solely to achieve the objectives of criminal proceedings in 
order to protect the state, society and individual citizens from 
criminal offenses.
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The article focuses on the fact that the right to non-interfer-
ence in privacy is one of the guarantees for the realization of the 
right to health protection. It is emphasized that the pandemic 
caused by the SARS-CoV-2 coronavirus has actualized in the 
democratic countries of the world the question of the permis-
sible limits of state intervention in it, as well as the issue of en-
suring during muster process involving a doctor. The purpose 
of the article is to investigate the concept of the right to non-
interference in privacy and the problems of ensuring it, devel-
opment of proposals to improve the legislation of Ukraine. 
The methodological ground of the study is based on general 
and specific methods of scientific knowledge (formal-logical 
method, comparative-legal, structural-logical). The empiri-
cal base of the study is international documents, decisions 
of the ECHR in medical and legal cases, current legal acts 
of Ukraine, governing this sphere of legal relations, and as-
sessment of Ukrainian and foreign experts. As a result of the 
study it was argued that the restriction of the right to non-
interference in privacy and subjective legal rights, which are 
its structural elements, is possible only in such a way that is 

guaranteed by law, and solely to achieve the goal of protect-
ing the state, society and individual citizens. Based on the 
analysis of the practice of the ECHR in medical and legal 
cases, it was found that namely the involvement of a foren-
sic expert or doctor helps to identify and record traces of a 
criminal offence, special signs, and that these persons can 
indicate to authorized officials, conducting muster process, 
the nature of the actions that pose a threat to the health of 
the person, who is to be mustered and which are prohibited 
by law, thereby determining the limits of admissibility of 
intervention. Proposals for amendments and supplements to 
the Criminal Procedure Code of Ukraine. The conclusions of 
the article acknowledges that the issues of the right to non-
interference in private life, guarantees of the realization of 
the right to protection of health, and ensuring the right to 
non-interference in private life during muster process with 
the participation of doctor should continue a comprehensive 
investigation to ensure their effective implementation.

Keywords: doctor, assessment, private life, non-interference, 
forensic expert, protection, guarantees, human rights.

РЕЗЮМЕ

ПРАВО НА НЕВМЕШАТЕЛЬСТВО В ЧАСТНУЮ ЖИЗНЬ КАК ГАРАНТИЯ РЕАЛИЗАЦИИ ПРАВА 
НА ЗДОРОВЬЕ И ОБЕСПЕЧЕНИЕ ЕГО СОБЛЮДЕНИЯ ПРИ ОСВИДЕТЕЛЬСТВОВАНИИ 

С УЧАСТИЕМ ВРАЧА (СУДЕБНОГО ЭКСПЕРТА)

1Дешко Л.Н., 2Удовенко Ж.В., 3Булычева Н.А., 2Галаган В.И., 4Булычев А.О.
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3Киевский университет им. Бориса Гринченко;
 4Государственный научно-исследовательский институт МВД Украины

Цель исследования – определение понятия права на не-
вмешательство в частную жизнь и путей его обеспечения, 
разработка предложений по усовершенствованию зако-
нодательства Украины. Методологической основой про-
веденного исследования явились общие и специальные 
методы научного познания (формально-логический, срав-
нительно-правовой, структурно-логический). Эмпириче-
ской базой исследования явились международные доку-
менты, решения Европейского суда по правам человека 
в медико-правовых делах, действующие правовые акты 
Украины, регулирующие эту сферу правоотношений, 
оценка украинских и зарубежных экспертов. В результате 
проведенного исследования аргументировано, что огра-
ничение права на невмешательство в частную жизнь и 
субъективных юридических прав, которые являются его 
структурными элементами, возможно в порядке, предус-
мотренном законодательством для защиты государства, 

общества и отдельных граждан. На основе анализа прак-
тики Европейского суда по правам человека в медико-
правовых делах установлено, что привлечение судебного 
эксперта или врача способствует выявлению и фиксации 
следов уголовного правонарушения. Судебный эксперт 
или врач могут указать уполномоченным служебным 
лицам, проводящим освидетельствование, на характер 
действий, предоставляющих угрозу здоровью человека, 
в отношении которого проводится освидетельствование, 
и проведение которых запрещено законом. Авторы реко-
мендуют внесение изменений и дополнений в Уголовный 
процессуальный кодекс Украины. Отмечается, что вопросы 
права на невмешательство в частную жизнь, гарантия ре-
ализации права на охрану здоровья, обеспечение права на 
невмешательство в частную жизнь при проведении освиде-
тельстования с участием врача должны комплексно иссле-
доваться с целью эффективного обеспечения этих прав.

SUMMARY

PROVISION OF THE RIGHT TO NON-INTERFERENCE WITH PRIVACY DURING MUSTER PROCESS 
WITH THE PARTICIPATION OF DOCTOR (FORENSIC EXPERT)
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reziume

pirad cxovrebaSi Caurevlobis ufleba, rogorc 
janmrTelobis uflebis realizebis garantia da  
misi dacvis uzrunvelyofa  damowmebis Catarebis 
dros eqimis  (sasamarTlo eqspertis) monawileo-
biT 

1l.deSko, 2J.udovenko, 3n.buliCova, 2v.galagani, 
4a.buliCovi

1kievis taras SevCenkos sax. erovnuli univer-
siteti; 2kievo-mohilas akademia; 3kievis boris 
grinCenkos sax. universiteti; 4ukrainis Sinagan 
saqmeTaAsaministros saxelmwifo samecniero-
kvleviTi instituti, ukraina

kvlevis mizans warmoadgenda pirad cxovre-
baSi Caurevlobis uflebis cnebis da misi uz-
runvelyofis gzebis gansazRvra, winadadebebis 
SemuSaveba ukrainis Sesabamisi kanonmdeblobis 
srulyofisaTvis. Catarebuli kvlevis meTodolo-
giuri safuZveli aris samecniero Semecnebis zo-
gadi da specialuri meTodebi (formalur-logi-
kuri, SedarebiT-samarTlebrivi, struqturul-
logikuri). kvlevis empiriul bazas Seadgendnen 
saerTaSoriso dokumentebi, adamianis uflebaTa 
evropuli sasamarTlos gadawyvetilebebi  same-
dicino-samarTlebriv saqmeebSi, ukrainaSi am 
sferoSi samarTlebriv urTierTobaTa  maregu-

lirebeli moqmedi samarTlebrivi aqtebi, ukraine-
li da ucxoeli eqspertebis Sefasebebi. Catarebu-
li kvlevis SedegebiT dasabuTebulia, rom pirad 
cxovrebaSi Caurevlobis uflebis da subieq-
turi iuridiuli uflebebis SezRudva, romle-
bic mis struqturul elementebs warmoadgens, 
SesaZlebelia kanoniT gaTvaliswinebul Sem-
TxvevebSi da saxelmwifos, sazogadoebisa da 
calkeuli moqalaqis dacvis mizniT. adamianis 
uflebaTa evropuli sasamarTlos praqtikis 
analizis safuZvelze samedicino-samarTlebriv 
saqmeebSi dadgenilia, rom samedicino eqspertis, 
an eqimis CarTva xels uwyobs sisxlis samar-
Tlebrivi danaSaulis kvalis gamovlenas da 
dafiqsirebas. samedicino eqspertma, an eqimma 
SesaZloa miuTiTos damowmebis Camtarebel 
uflebamosil samsaxurebriv pirebs  im adami-
anis janmrTelobisaTvis safrTxis Semcveli 
moqmedebebis xasiaTis Sesaxeb, vis mimarTac 
tardeba damowmeba da romelTa Catarebac 
akrZalulia kanoniT. 
avtorebi rekomendebulad Tvlian cvlile-

bebisa da damatebebis Setanas ukrainis sisxlis 
samarTlis procesualur kodeqsSi. aRniSnulia, 
rom  pirad cxovrebaSi Caurevlobis uflebis, 
janmrTelobis uflebis realizebis garantiis 
da pirad cxovrebaSi Caurevlobis uflebis uz-
runvelyofis sakiTxebi damowmebis Catarebis 
dros eqimis monawileobiT gamokvleul unda iq-
nas kompleqsurad.

КОНТРОЛЬ И НАДЗОР КАК СРЕДСТВА ПРЕДУПРЕЖДЕНИЯ 
И ВЫЯВЛЕНИЯ ПРАВОНАРУШЕНИЙ В СФЕРЕ ЗДРАВООХРАНЕНИЯ

1Теремецкий В.И., 2Николаенко Т.Б., 3Дидковская Г.В., 3Гмырин А.А., 4Шаповал Т.Б.
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С помощью контрольной и надзорной деятельности во-
площаются значимые функции публичного управления, 
благодаря которым государство, через специально создан-
ные органы или путем делегирования соответствующих 
полномочий органам государственной власти, местного са-
моуправления или гражданам, оценивает объекты контро-
ля, следит за процессами и процедурами, происходящими 
в общественно значимых сферах, обеспечивая соблюдение 
прав, свобод и интересов граждан, способствуя их реали-
зации. К таким значимым сферам общественной жизни, 
безусловно, относится и сфера здравоохранения, поскольку 
она обеспечивает право на сохранность здоровья и жизни.

Исследование сущности контрольной и надзорной дея-
тельности в сфере здравоохранения играет значимую роль, 
так как предназначение такой деятельности заключается 
в недопущении любых нарушений и отклонений в сфере 
здравоохранения, непосредственно связанной с жизнедея-

тельностью населения. Как известно, предоставление не-
квалифицированных медицинских услуг или же любые 
отклонения от регламентов в этой деятельности негативно 
влияют на здоровье человека, обратившегося за медицин-
ской помощью. Это касается как производства медицинских 
препаратов, так и осуществления иной деятельности в сфе-
ре здравоохранения.

По своей сути, содержанию, задачам, субъектами, це-
лями, а также последствиями контроль и надзор являются 
разными видами деятельности, оба направления следует 
рассматривать раздельно, с учетом возможности их соот-
ношения и того факта, что надзорная деятельность может 
являться частью контролирующей функции определенного 
органа. Учитывая значимость контрольной и надзорной де-
ятельности в сфере здравоохранения, примечательно, что 
основные положения, регламентирующие осуществление 
этих видов деятельности, определены в Законе Украины 


